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Title 3— 
The President 


Presidential Documents 


Proclamation 5512 of July 21, 1986 


Captive Nations Week, 1986 


By the President of the United States of America 


A Proclamation 


America, built on a firm belief in the dignity and rights of all the members of 
the human race, continues to hold up that message to the world. Included in 
that message is unwavering opposition to all forms of oppression and despot- 
ism. Freedom is not divisible. To maintain it for ourselves, we must pursue it 
for others. As President Roosevelt declared in 1941, “we look forward to a 
world founded upon four essential freedoms. The first is freedom of speech 
and expression—everywhere in the world. The second is the freedom of every 
person to worship in his own way—everywhere in the world. The third is 
freedom from want .. . everywhere in the world. The fourth is freedom from 
fear. . . anywhere in the world.” 


This vision of the future has been a beacon of hope and guidance both for 
those individuals who seek refuge here and for those nations whose aspira- 
tions for self-determination have been crushed by the Soviet empire. Deprived 
of basic human rights, their peoples are the victims of ruthless regimes run 
according to totalitarian ideologies. These are the nations held captive by 
forces hostile to freedom, independence, and national self-determination. 
These captive nations include those of Eastern Europe that have known 
foreign occupation and communist tyranny for decades; those struggling to 
throw off communist domination in Latin America; and the people of Afghani- 
stan, Southeast Asia, and Africa struggling against foreign invasion, military 
occupation, and communist oppression. 


Each year we renew our resolve to support the struggle for freedom throughout 
the world by observing Captive Nations Week. It is a week in which all 
Americans are asked to remember that the liberties and freedoms that they 
enjoy are denied to many peoples. With this observance, we hope to inspire 
those who struggle against military occupation, political oppression, commu- 
nist expansion, and totalitarian brutality. We hope to inspire, but we also seek 
inspiration. Because the history of liberty is a history of resistance, we learn 
from those who live where the struggle is most urgent. Purified by resistance, 
they show us the path to a renewed commitment to preserve our own liberties 
and to give our support and encouragement to those who struggle for freedom. 


To pursue that struggle, and to honor those who are with us in that battle, the 
Congress, by joint resolution approved July 17, 1959 (73 Stat. 212), has author- 
ized and requested the President to issue a proclamation designating the third 
week in July of each year as “Captive Nations Week.” 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim the week beginning July 20, 1986, as Captive 
Nations Week. I invite the people of the United States to observe this week 
with appropriate ceremonies and activities to reaffirm their dedication to the 
international principles of justice, freedom, and national self-determination. 
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[FR Doc. 86-16713 
Filed 7-22-86; 10:11 am] 
Billing code 3195-01-M 


IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first day of 
July, in the year of our Lord nineteen hundred and eighty-six, and of the 
Independence of the United States of America the two hundred and eleventh. 


Rca: Casi 





| Rules and Regulations 


Service, Justice. 
ACTION: Final rule. 


SUMMARY: This rule amends the listing 


of transportation lines which have 
entered into agreements with the 
Service for the preinspection of their 
passengers and crew at locations 
outside the United States by adding the 
name of Canadian Pacific Airlines. 
EFFECTIVE DATE: June 20, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Loretta J. Shogren, Director, Policy 
Directives and Instructions, Immigration 
and Naturalization Service, 425 I Street, 


NW., Washington, DC 20536, Telephone: 


(202) 633-3048. 

SUPPLEMENTARY INFORMATION: The 
Commissioner of Immigration and 
Naturalization entered into an 
agreement with Canadian Pacific 
Airlines on June 20, 1986, to provide for 
the preinspection of their passengers 
and crew as provided by section 238(b) 
of the Immigration and Nationality Act, 
as amended (8 U.S.C. 1228(b)). 
Preinspection outside the United States 
facilities processing passengers and 
crew upon arrival at a U.S. port of entry 
and is a convenience to the traveling 
public. 

Compliance with 5 U.S.C. 553 as to 
notice of proposed rulemaking and 
delayed effective date is unnecessary 
because the amendment merely adds 
transportation lines’ names to the 
present listing and is editorial in nature. 

This order constitutes a notice to the 
public under 5 U.S.C. 552 and is not a 


rule within the definition of section 1(a) 
of E.O. 12291. 


List of Subjects in 8 CFR Part 238 


Aliens, Common carriers, Government 
contracts, Inspections, Transportation 
lines. 


Accordingly, Chapter I of Title 8 of the 
Code of Federal Regulations is amended 
as follows: 


PART 238—CONTRACTS WITH 
TRANSPORTATION LINES 


1. The authority citation for Part 238 
continues to read as follows: 
Authority: Secs. 103 and 238 of the 


Immigration and Nationality Act, as amended 
(8 U.S.C. 1103 and 1228). 


§ 238.4 [Amended] 

2. In § 238.4 Preinspection outside the 
United States, the listing of 
transportation lines is amended by 
adding the name Canadian Pacific 
Airlines under “at Calgary.” 


Dated: July 17, 1986. 
Richard E. Norton, 
Associate Commissioner, Examinations, 
Immigration and Naturalization Service. 
[FR Doc. 86~16521 Filed 7-22-86; 8:45 am] 
BILLING CODE 4410-10-M 


8 CFR Part 238 


Contracts With Transportation Lines; 
Addition of Syivester Marine, Inc. 


AGENCY: Immigration and Naturalization 
Service, Justice. 
ACTION: Final rule. 


sumMARY: This rule adds Sylvester 
Marine, Inc. to the list of carriers which 
have entered into agreements with the 
Service to guarantee the passage 
through the United States in immediate 
and continuous transit of aliens destined 
to foreign countries. 

EFFECTIVE DATE: July 8, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Loretta J. Shogren, Director, Policy 
Directives and Instructions, Immigration 
and Naturalization Service, 425 I Street, 
NW., Washington, DC 20536, Telephone: 
(202) 633-3048. 

SUPPLEMENTARY INFORMATION: The 
Commissioner of Immigration and 
Naturalization entered into an 
agreement with Sylvester Marine, Inc. 
on July 8, 1986, to guarantee passage 
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through the United States in immediate 
and continuous transit of aliens destined 
to foreign countries. 

The agreement provides for the 
waiver of certain documentary 
requirements and facilitates the air 
travel of passengers on international 
flights while passing through the United 
States. 

Compliance with 5 U.S.C. 553 as to 
notice of proposed rulemaking and 
delayed effective date is unnecessary 
because the amendment merely makes 
an editorial change to the listing of 
transportation lines. 

In accordance with 5 U.S.C. 605(b), the 
Commissioner of Immigration and 
Naturalization certifies that the rule will 
not have a significant impact on a 
substantial number of small entities. 

This order constitutes a notice to the 
public under 5 U.S.C. 552 and is not a 
rule within the definition of section 1(a) 
of E.O. 12291. 


List of Subjects in 8 CFR Part 238 


Airlines, Aliens, Government 
contracts, Travel, Travel restriction. 


Accordingly, Chapter I of Title 8 of the 
Code of Federal Regulations is amended 
as follows: 


PART 238—CONTRACTS WITH 
TRANSPORTATION LINES 


1. The authority citation for Part 238 
continues to read as follows: 


Authority: Secs. 103 and 238 of the 
Immigration and Nationality Act, as amended 
(8 U.S.C. 1103 and 1228). 


§ 238.3 [Amended] 

In § 238.3 Aliens in immediate and 
continuous transit, the listing of 
transportation lines in paragraph (b) 
Signatory lines is amended by: Adding 
in alphabetical sequence, Sylvester 
Marine, Inc. 


Dated: July 17, 1986. 


Richard E. Norton, 

Associate Commissioner, Examinations, 
Immigration and Naturalization Service. 
[FR Doc. 86-16522 Filed 7-22-86; 8:45 am] 
BILLING CODE 4410-10-M 





DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 86-ANE-23; Amdt. 39-5353] 


Airworthiness Directives; General 
Electric CF6-80A/A1/A2/A3 Turbofan 
Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule, request for 
comments. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) which 
requires inspection of certain stage 1 
high pressure turbine (HPT) disks 
installed in General Electric CF6-80A/ 
A1/A2/A3 turbofan engines. The AD is 
needed to prevent cracking of the stage 
1 HPT disk which could result in an 
uncontained engine failure. 

DATEs: Effective July 23, 1986. 

Compliance—As required in the body 
of the AD. 

Comments for inclusion in the docket 
must be received on or before 
September 23, 1986. 

Incorporation by Reference— 
Approved by the Director of the Federal 
Register effective July 23, 1986. 
ADDRESSES: Comments on the 
amendment may be mailed in duplicate 
to: Federal Aviation Administration, 
New England Region, Office of the 
Regional Counsel, Attention: Rules 
Docket No. 86-ANE-23, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803, or delivered in 
duplicate to Room 311 at the above 
address. 

Comments delivered must be marked: 
“Docket No. 86-ANE-23”. 

Comments may be inspected at the 
New England Region, Office of the 
Regional Counsel, Room 311, between 
the hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays. 

The applicable alert service bulletin 
(ASB) may be obtained from General 
Electric Company, Director of Product 
Support, 111 Merchant Street, 
Cincinnati, Ohio 45246. 

A copy of the ASB is contained in 
Rules Docket No. 86-ANE-23, in the 
Office of the Regional Counsel, Federal 
Aviation Administration, New England 
Region, 12 New England Executive Park, 
Burlington, Massachusetts 01803, and 
may. be.examined between the hours of 
8:00 a.m. and 4:30 p.m., Monday through 
Friday, except Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Marc J. Bouthillier, Engine Certification 


Branch, ANE-142, Engine Certification 
Office, Aircraft Certification Division, 
Federal Aviation Administration, New 
England Region, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803, telephone (617) 
273-7085. 

SUPPLEMENTARY INFORMATION: The FAA 
has determined that a population of 
stage 1 HPT disks installed in General 
Electric CF6-80A/A1/A2/A3 engines 
may have tool marks (notches) in the 
forward and/or aft embossment radii 
areas. The tool marks were caused by a 
deburring operation during part 
manufacture. These tool marks may 
develop into cracks, which could 
liberate a segment of the disk and cause 
an uncontained engine failure. Since this 
condition is likely to exist or develop on 
other engines of the same type design, 
an AD is being issued which requires 
inspection of certain stage 1 HPT disks 
installed in General Electric CF6-80A/ 
A1/A2/A3 turbofan engines. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are impractical, 
and good cause exists for making this 
amendment effective in less than 30 
days. 

Although this action is in the form of a 
final rule which involves requirements 
affecting immediate flight safety and, 
thus, was not preceded by notice and 
public procedure, comments are invited 
on the rule. Interested persons are 
invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
regulatory docket number and be 
submitted in duplicate to the address 
specified above. 

All communications received on or 
before the closing date for comments 
will be considered by the Director. This 
rule may be amended in light of 
comments received. Comments that 
provide a factual basis supporting the 
views and suggestions presented are 
particularly helpful in evaluating the 
effectiveness of the AD and determining 
whether additional rulemaking is 
needed. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments submitted 
will be available, both before and after 
the closing date for comments, in the 
Rules Docket, at the address given 
above. A report summarizing each FAA- 
public contact, concerned with the 
substance of this AD, will be filed in the 
Rules Docket. 
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Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 86-ANE-23". The postcard 
will be date/time stamped and returned 
to the commenter. 

Conclusion: The FAA has determined 
that this regulation is an emergency 
regulation that is not considered to be 
major under Executive Order 12291: It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). A copy of it, when filed, 
may be obtained by contacting the 
person identified under the caption “FOR 
FURTHER INFORMATION CONTACT”. 


List of Subjects in 14 CFR Part 39 


Engines, Air Transportation, Aircraft, 
Aviation Safety, Incorporation by 
Reference. 


Adoption of the Amendment 


PART 39—[AMENDED] 


Accordingly pursuant to the authority 
delegated to me, the Federal Aviation 
Administration (FAA) amends Part 39 of 
the Federal Aviation Regulations (FAR) 
as follows: 

1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 


January 12, 1983);:and:14 CFR 11.89. 


§39.13 [Amended] 
2. By adding to § 39.13 the following 
new airworthiness directive (AD): 


General Electric Co. 


Applies to General Electric CF6-80A/A1/ 
A2/A3 turbofan engines. 

Compliance is required as indicated, unless 
already accomplished. 

To prevent cracking or uncontained failure 


- of stage 1 high pressure turbine (HPT) disks, 
. Part Numbers 9234M67 and 9367M45, inspect 


those serial number disks identified in, and in 
accordance with, General Electric CF6-80 
Alert Service Bulletin (ASB) 72-446, dated 
June 1986, per the following schedule: 

(a) Disks that have been previously 
inspected at the forward side embossment 
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per service Bulletin (SB) 72-248, dated August 
12, 1983, or FAA approved equivalent, must 
be inspected at the aft side embossment at 
the next HPT exposure, or prior to 
accumulating 5,300 service cycles since new, 
whichever occurs first. 

(b) Disks that have not been previously 
inspected at the forward side embossment 
per SB 72-248, dated August 12, 1983, or FAA 
approved equivalent, must be inspected at 
both the forward and aft side embossments 
at the next HPT exposure, or prior to 
accumulating 5,000 service cycles since new, 
whichever occurs first. 

(c) Remove from service, prior to further 
flight, any disk with a tool mark or crack 
indication. 

Note——Disks that have been previously 
inspected at both the forward and aft side 
embossments per CF6-80A Series Engine 
Manual GEK72501, Section 72-53-02, are in 
compliance with the inspection requirement 
of ASB 72-446 and do not need to be 
reinspected. 


Aircraft may be ferried in: accordance with 
the provisions of FAR 21.197 and 21.199 to a 
base where the AD can be accomplished. 

Upon request, an equivalent means of 
compliance with the requirements of this AD 
may be approved by the Manager, Engine 
Certification Office, Aircraft Certification 
Division, Federal Aviation Administration, 
New England Region, 12 New England, 
Executive Park, Burlington, Massachusetts 
01803. 

General Electric ASB 72-446, dated June 
1986, identified and described in this 
document, is incorporated herein and made a 
part hereof pursuant to 5 U.S.C. 552(a}(1). All 
persons affected by this directive who have 
not already obtained this document from the 
manufacturer, may obtain copies upon 
request to General Electric Company, 
Director of Product Support, 111 Merchant 
Street, Cincinnati, Ohio 45246. This document 
may also be examined at the Office of the 
Regional Counsel, Federal Aviation 
Administration, 12 New England Executive 
Park, Burlington, Massachusetts 01803, Room 
311, Rules Docket Number 86-ANE-23, 
between the hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays. 


This amendment becomes effective on 
July 23, 1986. 

Issued in Burlington, Massachusetts, on 
June 26, 1986. 
Robert E. Whittington, 
Director, New England Region. 
[FR Doc. 86-16497 Filed 7-22-86; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 86-CE-05-AD; Amendment 39- 
5364] 


Airworthiness Directives; Government 
Aircraft Factories Models N22B and 
N24A Airplanes 


AGENCY: Federal Aviation 
Administration (FAA) DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new Airworthiness Directive (AD), 
applicable to Government Aircraft 
Factories (GAF) Models N22B and N24A 
airplanes which requires the installation 
of a rudder pedal guard plate on the 
structure and a low friction button on 
the rudder pedal pivot pins. The AD is 
needed because the rudder pedals have 
jammed at full deflection in some 
instances. This condition could lead to 
loss of directional control. 

Dates: Effective August 28, 1986. 

Compliance: As prescribed in the 
body of the AD. 
appresses: GAF Service Bulletin (S/B) 
No. NMD-27-34, dated October 21, 1985, 
applicable to this AD may be obtained 
from Government Aircraft Factories, 226 
Lormier Street, Fisherman's Bend, Port 
Melbourne, Victoria, Australia 3207; 
Telephone 03-647-3111; Telex 30252; 
Cable BEAUFAIR. A copy of the 
information is also contained in the 
Rules Docket, Office of the Regional 
Counsel, Room 1558, 601 East 12th 
Street, Kansas City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Marshall Burquest, Western Aircraft 
Certification Office, ANM-172W, FAA, 
Post Office Box 92007, Worldway Postal 
Center, Los Angeles, California 90009- 
2007; Telephone (213) 297-1359. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an AD 
applicable to GAF Models N22B and 
N24A airplanes requiring installation of 
a rudder pedal guard plate on the 
structure and a low friction button on 
the rudder pedal pivot pins was 
published in the Federal Register on 
May 2, 1986 (51 FR 16347). 

The proposal resulted from an AD 
(AD/GAF-N22/51) received from the 
Auistralian Department of Aviation 
stating that jamming of the rudder 
pedals at full deflection has occurred on 
GAF Models N22B and N24A airplanes. 
The manufacturer investigated and 
found that this condition occurs when 
the pedals are adjusted at or near full aft 
position concurrent with landing on 
rough terrain or during nose wheel 
shimmy. Interference occurs between 
the sidewall structure and the outboard 
end of each rudder pedal pivot pin. 
Since a rudder pedal jammed at full 
deflection could lead to loss of airplane 
directional control, GAF issued S/B No. 
NMD-27-34 dated October 21, 1985, 
which gives instructions for installing a 
guard plate on the structure and low 
friction button on the rudder pedal pivot 
pin to eliminate the jamming. GAF 
compliance with the provisions of S/B 
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No. NMD-27-34 is recorded in the 
aircraft log book as Mod N642. 

The Australian Department of 
Aviation, who has responsibility and 
authority to maintain the continuing 
airworthiness of these airplanes in 
Australia, classified this service bulletin 
and the actions recommended therein by 
the manufacturer as mandatory to 
assure the continued airworthiness of 
the affected airplanes. On airplanes 
operated under Australian regulations, 
this action has the same affect as an AD 
on airplanes certified for operation in 
the United States. 

The FAA relies upon the certification 
of the Australian Department of 
Aviation combined with the FAA review 
of pertinent documentation in finding 
compliance of the design of these 
airplanes with applicable United States 
airworthiness requirements and the 
airworthiness conformity of products of 
this design certificated for operation in 
the United States. The FAA has 
examined the available information 
related to the issuance of S/B No. NMD- 
27-34 and the mandatory classification 
of this service bulletin by the Australian 
Department of Aviation. Based on the 
foregoing, the FAA determined that the 
condition addressed by S/B No. NMD- 
27-34 is an unsafe condition that may 
exist on other products of this type 
design certificated for operation in the 
United States. Consequently, an AD was 
proposed, applicable to GAF Models 
N22B and N24A airplanes, which would 
require installation of a manufacturer 
supplied kit in accordance with GAF S/ 
B No. NMD-27-34 to allow jam free 
operation of the rudder pedals. 

Interested persons have been afforded 
the opportunity to comment on the 
proposal. No comments or objections 
were received on the proposal or the 
FAA determination of the related cost to 
the public. Accordingly, no changes 
were made to the substantive portion of 
the AD as a result of public comment. 
However, we have added paragraph (b) 
to the AD which allows affected 
airplanes to be flown to a maintenance 
base in order to comply with this AD. 

There are approximately 22 United 
States registered airplanes affected by 
the AD. The cost of complying with the 
AD is estimated to be $320 per airplane. 
The kit is furnished by GAF at no cost. 
The cost to the private sector is 
estimated to be $7,040. Few if any, small 
entities own the affected airplanes. The 
cost of compliance is so minimal that it 
would not impose a significant economic 
burden on any such owner. Therefore, I 
certify that this action (1) is not major 
under provision of Executive Order 
12291, (2) is not a significant rule under 





DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979) and (3) 
will not have a significant economic 
impact on a substantial number of small 
entities under the criteria of the 
Regulatory Flexibility Act. A copy of the 
final evaluation has been prepared for 
this action and has been placed in the 
Rules Docket. A copy of it may be 
obtained by contacting the Rules Docket 
at the location identified under the 
caption “ADDRESSES”. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aviation safety, 
Aircraft, Safety. 


Adoption of the Amendment 
PART 39—[AMENDED] 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the FAA amends § 39.13 of Part 39 of the 
FAR as follows: 

1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised, Pub. L. 97-449, 
January 12, 1983); 14 CFR 11.89. 


2. By adding the following new AD: 


Government Aircraft Factories (GAF) 


Applies to Models N22B and N24A (all 
serial numbers) airplanes certificated in any 
category, unless Service Bulletin (S/B No. 
NMD-27-34 (Mod N642) has been 
accomplished. 

Compliance: Required within 100 hours 
time-in-service after the effective date of this 
AD or one calendar year after the effective 
date of this AD, whichever occurs first, 
unless already accomplished. 

To prevent jamming of the rudder pedals 
accomplish the following: 

(a) Modify the airplane sidewall structure 
and rudder pedals in accordance with 
Paragraph 2. “Accomplishment Instructions” 
of GAF S/B No. NMD-27-34 dated October 
21, 1985. 

(b) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
ferry aircraft to a maintenance base in order 
to comply with the requirements of this AD. 

(c) An equivalent method of compliance 
with this AD if used, must be approved by the 
Manager, Western Aircraft Certification 
Office, ANM-170W, Northwest Mountain 
Region, FAA, Post Office Box 92007, 
Worldway Postal Center, Los Angeles, 
California 90009-2007. 


All persons affected by this directive 
may obtain copies of the documents 
referred to herein upon request to 
Government Aircraft Factories, 226 
Lormier Street, Fisherman's Bend, Port 
Melbourne, Victoria, Australia 3207, or 
FAA, Office of Regional Counsel, Room 
1558, 601 East 12th Street, Kansas City, 
Missouri 64106 or the Western Aircraft 
Certification Office, 15000 Aviation 


Boulevard, Hawthorne, California 
90009-2007. 

This amendment becomes effective 
August 28, 1986. 

Issued in Kansas City, Missouri, on July 14, 
1986. 
Edwin S. Harris, 
Director, Central Region. 
[FR Doc. 86-16499 Filed 7-22-86; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 558 


New Animal Drugs for Use in Animal 
Feeds; Tylosin 

AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug and 
Administration (FDA) is amending the 
new animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed for Agri- 
Basics, ConAgra-Westfeeds, providing 
for the making of Type A medicated 
articles containing 5, 10, 20, or 40 grams 
per pound of tylosin. The Type A 
medicated articles are for making Type 
C medicated feeds for swine, beef cattle, 
and chickens. 

EFFECTIVE DATE: July 23, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Benjamin A. Puyot, Center for 
Veterinary Medicine (HFV-135), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
1414. 

SUPPLEMENTARY INFORMATION: Agri- 
Basics, ConAgra-Westfeeds, 1420 
Minnesota Ave., Billings, MT 59101, is 
the sponsor of NADA 140-531 submitted 
on its behalf by Elanco Products Co. The 
NADA provides for the manufacture of 
Type A medicated articles containing 5, 
10, 20, or 40 grams per pound of tylosin 
(as tylosin phosphate). The Type A 
medicated articles are to make Type C 
medicated feeds for swine, beef cattle, 
and chickens for use as in 21 CFR 
558.625(f)(1) (i) through {vi). The 
application is approved and the 
regulations are amended to reflect the 
approval. The basis for approval is 
discussed in the freedom of information 
summary. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2){ii)), a summary of 


’ safety and effectiveness data and 


information submitted to support 
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approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The agency has determined under 21 
CFR 25.24(d)(1)(i) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


List of Subjects in 21 CFR Part 558 


Animal drugs, Anima! feeds. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
558 is amended as follows: 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


1. The authority citation for 21 CFR 
Part 558 continues to read as follows: 

Authority: Sec. 512, 82 Stat. 343-351 (21 
U.S.C. 360b); 21 CFR 5.10 and 5.83. 

2. Section 558.625 is amended by 
adding new paragraph (b)(88) to read as 
follows: 

§ 558.625 T 

(88) To 023368: 5, 10, 20, and 40 grams 
per pound, paragraph (f){1) (i) through 
(vi) of this section. 


. * * * 7 * * 
Dated: July 16, 1986. 

Gerald B. Guest, 

Acting Director, Center for Veterinary 

Medicine. 

[FR Doc. 86-16491 Filed 7-22-86; 8:45 am] 

BILLING CODE 4160-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 

23 CFR Parts 420 and 450 

[FHWA Docket No. 85-10] 


Highway Pianning Program 
Administration 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Final rule. 


sumMaRY: This document issues a 
revised regulation which consolidates 


- and amends existing regulations that 


prescribe policies and procedures 
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related to program approval, 
authorization, conduct, and reporting of 
highway planning and research projects 
undertaken with Federal-aid highway 
planning and research funds (HPR, PR, 
PL). The regulation has been written to 
be consistent with Section 156 of the 
Surface Transportation Assistance Act 
of 1982, the urban transportation 
planning regulations published on June 
30, 1983 (48 FR 30332) and FHWA's 
published policy for administering HPR 
funds (47 FR 49965). It is intended to 
provide States the maximum possible 
flexibility in selecting activities to be 
funded with highway planning and 
research funds. 

EFFECTIVE DATE: This regulation is 
effective on August 22, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Barna Juhasz, Office of Planning, 
(202) 426-0175, or Mr. Mike Laska, 
Office of the Chief Counsel, (202) 426- 
0761, Federal Highway Administration, 
400 Seventh Street, SW., Washington, 
DC 20590. Office hours are from 7:45 
a.m. to 4:15 p.m., ET, Monday through 
Friday, except legal holidays. 
SUPPLEMENTARY INFORMATION: This 
document changes FHWA regulations 
for highway planning, 23 CFR Parts 420, 
Subpart A, ahd 450, Subpart C. 


Paperwork Reduction Act 


This rulemaking contains information 
collection requirements in § 420.105 (b) 
and (f), 420.109 (a) and (b), 420.113 (b) 
and (c), and 420.115(a) which have been 
approved by the Office of Management 
and Budget under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seg.) and have been 
assigned OMB Control Numbers 2125- 
0028 (expiration date 10/1/87), 2125- 
0032 (expiration date 7/31/87), 2125- 
0039 (expiration date 2/29/88), and 
2132-0529 (expiration date 9/30/88). 


Background 


Due to recent changes in highway 
legislation and regulations, 23 CFR Part 
420, Subpart A, concerning the 
administration of highway planning 
projects undertaken with highway 
planning and research funds (HPR and 
PR), and 23 CFR Part 450, Subpart C, 
concerning metropolitan planning funds 
(PL), need to be revised. The Surface 
Transporation Assistance Act of 1982 
provided for: (1) Deductions from bridge 
program funds, in addition to Interstate, 
primary, secondary, and urban system 
funds, to finance highway planning and 
research; (2) administration of HPR 
funds derived from all sources 
(Interstate, primary, secondary, and 
urban systems, and bridge program) as a 
ringle fund; (3) establishment of a 


minimum standard 85 percent Federal 
share for HPR and PR funded projects. 
The first provision provides additional 
HPR funds to help meet the increasing 
costs of highway planning by State 
highway agencies. The other two 
provisions will allow simplified 
procedures for administering HPR and 
PR funds. 

On June 30, 1983, the Federal Highway 
Administration (FHWA) and the Urban 
Mass Transit Administration (UMTA) 
promulgated a final regulation on urban 
transportation planning (48 FR 30332) 
which was effective on August 1, 1983. 
These regulations: (1) Increased 
flexibility at the State and local level; (2) 
reduced red tape and simplified 
administration of the urban 
transportation planning process; and (3) 
shifted certain responsibilities from the 
Federal level to the State and local level, 
while maintaining an appropriate 
Federal oversight role. 

The FHWA previously published in 
the Federal Register (44 FR 2400, January 
11, 1979, Docket No. 78-24) a proposed 
change to 23 CFR Part 420, Subpart A. 
That regulation was intended to allow 
greater flexibility and reduce the 
administrative requirements placed on 
States and local agencies in 
administering highway planning projects 
undertaken with HPR and PR funds. It 
also included provisions for work 
program format, submission, and 
reporting requirements not contained in 
the existing regulation. A total of 23. 
comments were received. Several of the 
comments raised concern over the 
proposed reporting requirements and 
recommended that administrative 
requirements for the use of PL funds.be 
included in the regulation. 

On November 4, 1982, the FHWA 
published a policy for the use of 
Federal-aid highway funds for planning, 
research, and development activities (47 
FR 49965). This policy allows States 
maximum flexibility in their use of HPR 
and PR funds for planning, as well as 
research and development. This same 
management policy with regard to the 
use of PL funds is inherent in the new 
urban transportation planning regulation 
(23 CFR Part 450, Subpart A). The policy 
also recognized that OMB Circulars A- 
87 and A-102 provide appropriate 
standards and cost principles for States 
to follow in administering these funds. 
This regulation incorporates the prior 
policy statement making further 
reference to the policy statement 
unnecessary. The regulation also 
recognizes that the standards and cost 
principles in the OMB Circulars shall 
also be applied to a State's subgrantees 
(e.g., metropolitan planning 
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organizations) except where specifically 
prohibited by law. 

As a result of a comprehensive review 
and comments on the January 1979 
proposed rule, FHWA proposed changes 
to highway planning program 
administration regulations in a Notice of 
Proposed Rulemaking (NPRM) in the 
Federal Register on March 28, 1985 (50 
FR 12326). This final rule is intended, as 
was the NPRM, to provide States the 
maximum flexibility in selecting 
activities to be funded with highway 
planning and research funds. 


Disposition of Comments 


In response to the Notice of Proposed 
Rulemaking, thirteen comments were 
received including eleven from State 
departments of transportation and two 
from metropolitan planning 
organizations. Two types of comments 
were received on the general nature of 
the regulation. One group of comments 
suggested that the regulation contain 
citations to specific sections of OMB 
Circular A-87 and A-102 rather than 
general references. Such references 
would avoid confusion and 
inconsistency in applying the 
requirements of these Circulars. One 
commenter questioned whether a 
conflict exists between the OMB 
Circular A-102, Attachment F, and 
§ 420.109(c)(6) of the NPRM. Another 
commenter believes that the NPRM 
contains requirements that are more 
stringent than the requirements found in 
the Circulars. 

The OMB Circulars are promulgated 
to establish consistent and uniform 
standards among Federal agencies in 
administering assistance agreements to 
State, local, and federally recognized 
tribal governments. Inherent in these 
Circulars is the concept of placing 
greater reliance on State and local 
government. The Circulars establish 
uniform policies and rules to be 
observed by Federal agencies except 
where enabling legislation for a specific 
grant program prescribes policies or 
requirements that differ from those 
provided in the Circulars. In order to 
minimize the number of additional 
references required to administer the 
planning program, the FHWA chose to 
incorporate in this regulation applicable 
language from OMB Circulars A-87 and 
A-102 rather than refer to specific 
Circular citations for guidance. The 
FHWA is precluded by 23 U.S.C. 110 
from accepting volunteer services or 
donated property as the non-Federal 
share when no costs have been incurred. 
Section 420.109(c)(6) of the final rule 
must remain unchanged. 





One commenter stated that the NPRM 
was not consistent with the urban 
transportation planning regulations (23 
CFR 450 and 49 CFR 613). Specifically, it 
was stated that the NPRM provided for 
a level of FHWA effort to ensure use of 
Federal highway planning and research 
funds and avoid duplication of effort 
that was inconsistent with the urban 
transportation planning regulations. 

The FHWA does not believe the 
regulations are inconsistent. The urban 
transportation planning regulations 
provide State and local flexibility in 
deciding how to carry on the planning 
process to address the transportation 
issues in their areas. This final rule does 
not restrict that flexibility, rather it 
outlines the responsibilities and 
accountability of Federal, State, and 
local officials for the use of highway 
planning and research funds. 

The purpose of the urban 
transportation planning regulations is to 
implement 23 U.S.C. 134. This final rule 
prescribes, in part, the administrative 
requirements for the use of Federal 
planning funds to support the planning 
process in urbanized areas, including 
OMB requirements that apply to all 
Federal programs and other 
requirements of 23 U.S.C. that apply to 
the Federal-aid highway program. The 
FHWA believes these regulations are 
consistent and does not foresee this 
final rule substantively changing the 
Federal, State, and local relationship 
established under the urban 
transportation planning regulations. 

In preparation of the final rule set 
forth below, consideration was given to 
all comments received insofar as they 
relate to the scope of the NPRM. The 
majority of the changes are for the 
purposes of clarification although 
several comments did result in 
substantive alternations to the 
regulation. 

Section-by-Section Analysis 

The preamble to the NPRM contained 
a detailed discussion of each section of 
this rule highlighting significant changes. 
Those sections affected by comments to 


the NPRM and any revisions to the 
regulation are discussed below. 


Section 420.103 Definitions. 


Two commenters suggested that a 
maximum allowable time period 
covered by a work program should be 
included in paragraph (b). It was 
suggested that forecasting personnel and 
funding requirements, as well as 
planning needs, beyond two years is too 
speculative. Urbanized area work 
programs are limited to a maxinium of 
two years in 23 CFR 450.108(c). The 
FHWA agrees with the comments. 


Section 420.103(b) of the final rule has 
been changed, limiting work program 
duration to a maximum of two years. 


Section 420.105 Policy. 


One commenter stated that paragraph 
(a)(4) conflicts with the flexibility 
principle stated in § 420.105({a)(1) by 
requiring that FHWA’s data needs be 
entirely fulfilled regardless of whether 
or not federally-required data are usable 
or needed by the States. Two other 
commenters made similar comments 
regarding § 420.105(b). 

In order to discharge its 
responsibilities to Congress and 
administer the program, FHWA must 
receive certain data from the States. 
These responsibilities of national 
significance affect the entire current and 
future national highway program and 
the apportionment of Federal-aid 
highway funds to the States. Successful 
fulfillment of these responsibilities is 
essential to the national highway 
program and those of all the States. 

This final rule provides for 
significantly increased State flexibility 
in selecting planning activities than was 
the practice prior to publication in 
November 1982 of FHWA's policy for 
administering highway planning and 
research funds, 

One commenter suggested that 
§ 420.105(f) imposes a new requirement 
for urbanized areas under 200,000 
population to have a work program. 
Another commenter believes § 420.111 
imposes a new requirement for FHWA 
approval of work programs for 
urbanized areas under 200,000 
population. Neither of these sections 
imposes new or additional requirements. 
These provisions merely continue 
current practice. The urban 
transportation planning regulations 
require the formal unified planning work 
program for areas over 200,000 and 
allows the States and smaller areas to 
work out less formal methods to 
describe which planning funds will be 
needed and what work will be done (23 
CFR 450.108). The FHWA approves the 
work program as a basis for Federal-aid 
authorization. The FHWA believes this 
is consistent with the definition of work 
program in § 420.103(b) of the final rule. 
For these reasons, the final rule remains 
unchanged. 


Section 420.109 Work Program. 


Four commenters stated that the 
requirement for work program funding 
information on activities with 100 
percent State funds should be removed 
from paragraph (c)(1). This paragraph’s 
language places no mandate on States to 
furnish this funding information, with 
the exception of activities for producing 
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FHWaA-required data of national 
significance. Use of the existing 
language allows States the option of 
continuing the long standing practice of 
providing FHWA with data on the total 
cost of a State highway agency’s 
complete highway planning and 
research effort. These data have been 
provided for years by most States and 
have been valuable to FHWA in 
assessing the need for additional 
assistance for high:vay planning and 
research. In the unusual case where 
some or all of the FHWA-required data 
described in § 420.105 are collected and 
reported using 100 percent State funds, 
FHWA requires assurances, prior to 
work program approval, that sufficient 
effort and funding are programmed to 
provide the data. Inclusion of this data 
in the highway planning and research 
work program provides those 
assurances. One commenter supported 
inclusion of funding data for 100 percent 
State funded activities stating that the 
resulting document could then be used 
as an internal management tool. For 
these reasons, the language of paragraph 
(c)(1) remains unchanged from the 
NPRM. 

One commenter proposed that the rate 
of Federal participation with HPR-PR- 
PL funds not be fixed at 85 percent. 
Another commenter suggested we take 
whatever actions are necessary to allow 
HPR-PR-PL projects to have a lower 
percentage of Federal share. 23 U.S.C. 
120{i} was amended by the Surface 
Transportation Assistance Act of 1982 
to require that 23 U.S.C. 307(c) funds be 
matched at 85 percent Federal, except 
that in those States having nontaxable 
Indian lands and public domain lands 
inclusive of national forests, national 
parks and monuments exceeding 5 
percent of the total area in the State, the 
Federal share shall be increased to a 
maximum of 95 percent. The statutory 
requirement in 23 U.S.C. 120{i) provides 
no flexibility for the matching of HPR 
and PR funds. The language in 
§ 420.109(c)(4) has been changed, 
however, to reference 23 U.S.C. 120 
rather than specify the 85 percent match 
rate. The effect remains unchanged. In 
1983, FHWA administratively 
determined to use the same match ratio 
for PL funds as that used for HPR and 
PR funds in order to simplify fiscal 
matters for FHWA and the States. The 
FHWA believes this action is still 
appropriate and will continue the 85 
percent match rate for PL funds in the 
final rule by specifying in this Section 
that the PL match rate is to be the same 
as that for HPR and PR. 

One commenter stated that the 
language in paragraph (c)(5){ii) was 
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overly restrictive and could be 
interpreted to eliminate any joint 
funding arrangement that the States may 
have with other Federal agencies. The 
final rule has been changed to be more 
specific and recognizes that State/local 
funds used to match one Federal 
program cannot be used to match 
another Federal program. 


Section 420.111 Approval and 
Authorization Procedures. 


One commenter stated that work 
program approval authority in 
paragraph (a) should be restricted to 
eligibility. Another commenter stated 
that the section significantly increases 
FHWA involvement in the approval of 
metropolitan planning organization 
work programs, particularly those under 
200,000 population. The FHWA 
disagrees with both comments. The 
FHWA has responsibility for 
stewardship of Federal funds used in the 
highway planning and research 
program. Consequently, FHWA 
approval of work programs must include 
more than simply eligibility calls. The 
FHWA currently approves work 
statements (work programs) for 
urbanized areas under 200,000 
population. Federal-aid procedures and 
OMB Circular A-102 require that 
proposed work for which Federal 
funding will be claimed be approved 
prior to commencing work. Therefore, 
language in § 420.111(a) of the final rule 
is unchanged from the NRPM. 

Several commenters suggested that 
the proposed language in paragraph (b) 
be revised to provide some relief to 
States not having sufficient unobligated 
HPR funds to finance the entire work 
program at the beginning of the work 
program period. Currently, States that 
lack either sufficient Federal funds or 
obligational authority can only be 
authorized to begin work on that portion 
of the work program for which funds are 
available. Existing legislation does not 
provide authority for making the 
suggested changes to existing 
procedures. 


Section 420.113, Program Monitoring 
and Reporting. 


One commenter seeks clarification on 
the relationship of its quarterly progress 
reports and the performance reports, 
and suggests that performance reports 
be prepared only for urbanized areas 
over 200,000 population. Another 
commenter believes the requirements 
are too detailed and recommends that 
each State and metropolitan planning 
organization determine the frequency of 
reports. The FHWA generally has used 
the term “progress reports”, but 
“performance reports” is used in the 


final rule to be consistent with the 
language in OMB requirements. The 
regulation states the minimum 
requirements for performance reports 
found in OMB circular A-102 while 
providing the opportunity for increased 
reporting frequency based on local 
factors. The reports must be submitted 
at least annually, but no more frequently 
than quarterly. The performance of all 
work areas must be reported, although 
the State may submit the information in 
a single document. The FHWA believes 
these requirements provide the 
necessary flexibility for States and 
metropolitan planning organizations to 
report on their planning activities. The 
FHWA division offices will work with 
State and local officials to decide how 
these requirements may be met, given 
their knowledge of the planning process 
and activities in the State and urbanized 
areas. 


Section 420.115 Financial Management 
Systems and Audit Requirements. 


Several commenters requested 
clarification of procedures for the 
approval of indirect cost allocation 
plans and cost proposals required by 
paragraph (g). The paragraph has been 
revised to provide that the cognizant 
Federal agency will be responsible for 
approving these plans/proposals, that 
metropolitan planning organizations 
shall retain the indirect cost proposal 
once it has been approved, and that 
plans/proposals be resubmitted for 
approval if the indirect cost rate 
changes significantly or the metropolitan 
planning organization's accounting 
system changes to the extent it affects 
the approved indirect cost rate/ 
allocation plan. 

A commenter suggested that 
metropolitan planning organizations 
should have sole responsibility for the 
audits required in paragraph (h). The 
shared responsibility of the State and 
metropolitan planning organization is 
established in 23 CFR 12. The FHWA 
believes this should remain a shared 
responsibility, as administration of the 
urban transportation planning process is 
a cooperative effort by State and local 
officials. Therefore, the language in the 
final rule is unchanged. 


Section 420.117 Fiscal Procedures. 


The FHWA review of the NPRM 
disclosed that paragraph (c) deals with 
State and metropolitan planning 
organization responsibilities for 
nonexpendable tangible property only. 
Attachment N of OMB Circular A-102 
applies to both tangible and intangible 
property. The FHWA has provided the 
necessary additional guidance in the 
final rule. 
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The preamble to the NPRM discussed 
the three options for handling program 
income that are specified in Attachment 
E of OMB Circular A-102. The FHWA’s 
current Federal-aid policies and the 
language of paragraph (d) of the NPRM 
are based on the principle that any 
planning project income must be 
credited to the project to determine the 
net cost prior to determining the Federal 
share. Comments were solicited. Two 
comments were received including one 
State department of transportation and 
one metropolitan planning organization. 
Both comments favored the added 
flexibility of allowing a choice of the 
three-options. The FHWA has 
determined that the absence of a 
significant indication of difficulties 
among the States and metropolitan 
planning organizations warrants a 
continuation of current procedures 
which are consistent with the cost 
reimbursement principles of the Federal- 
aid highway program. Consequently, the 
language of section 20.117{d) in the final 
rule remains unchanged. 


Regulatory Impact 


These regulations are considered to 
be nonmajor under Executive Order 
12291 and nonsignificant under the DOT 
regulatory policies and procedures (44 
FR 11034, February 26, 1979). A 
regulatory evaluation/regulatory 
flexibility analysis has been prepared 
and is available for inspection in the 
public docket. 


Since the impact of this proposal is 
expected to be minimal, the agency 
certifies that it will not have a 
significant economic impact on a 
substantial number of small entities. 


In consideration of the foregoing, the 
FHWA hereby amends Chapter I of Title 
23, Code of Federal Regulations, by 
removing Part 450, Subpart C, 
“Metropolitan Planning Funds”, and 
revising Part 420, Subpart A, to read as 
set forth below. 


(Catalog of Federal Domestic Assistance 
Program Number 20,205, Highway Research, 
Planning, and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program) 


List of Subjects in 23 CFR Parts 420 and 
450 


Accounting, grant programs— 
transportation, Highways and roads— 
planning, Reporting and recordkeeping 
requirements. 





Issued on July 14, 1986. 
Rex C. Leathers, 
Associate Administrator for Engineering and 
Program Development, Federal Highway 
Administration. 


The FHWA hereby amends Chapter I 
of Title 23, Code of Federal Regulations, 
as follows: 


PART 450, SUBPART C— 
METROPOLITAN PLANNING FUNDS 
[REMOVED] 


1, Part 450, Subpart C, consisting of 
$§ 450.300 through 450.306, is removed 
from 23 CFR Chapter I. 

2. Part 420, Subpart A is revised to 
read as set forth below: 


PART 420—PROGRAM MANAGEMENT 
AND COORDINATION 


Subpart A—Highway Planning Program 
Administration 


Sec. 

420.101 
420.103 
420.105 
420.107 


Purpose. 
Definitions. 
Policy. 
Allocation of PL funds. 
420.109 Work program. 
420.111 Approval and authorization 
procedures. 
420.113 Program monitoring and reporting. 
420.115 Financia] management system and 
audit requirements. 
420.117 Fiscal Procedures. 
Authority: 23 U.S.C. 104, 120, 307, and 315; 
49 CFR 1.48(b) and 1.51(f). 


Subpart A—Highway Planning 
Program Administration 


§420.101 Purpose. 

This regulation prescribes the Federal 
Highway Administration (FHWA) 
policies and procedures for the 
administration of highway planning 
projects undertaken with highway 
planning and research funds (HPR, PR, 
and PL). Additional policies and 
procedures regarding research and 
development are contained in 23 CFR 
Part 511. 


§ 420.103 Definitions. 

(a) Type of fund—HPR, PR, or PL 
Funds. HPR funds are the 1% percent 
funds authorized under 23 U.S.C. 
307(c)(2) and PR funds are the optional 
Ye percent funds authorized under 23 
U.S.C. 307(c)(3) to carry out the 
provisions of 23 U.S.C. 307(c)(1). The PL 
funds are the % percent metropolitan 
planning funds authorized under 23 
U.S.C. 104(f) to carry out the provisions 
of 23 U.S.C. 134. 

(b) Work program—Periodic 
statements of proposed work and 
estimated costs that document the 
highway planning and research/ 
development efforts of the State 


highway department (State) and/or the 
metropolitan planning organizations 
during the next 1- or 2-year period. 


$420.105 Policy. 

(a) It FHWA policy to administer the - 
HPR/PR supported highway planning 
program according to the following 
general principles: 

(1) Allow States maximum possible 
flexibility in their planning and research 
activities while ensuring legal use of 
Federal highway planning and research 
funds and avoiding duplication of 
efforts. 

(2) Allow States to utilize available 
planning and research resourses to meet 
the highway and transportation needs at 
the national, State, and local levels. 

(3) Allow for the cooperation of the 
States in providing the necessary 
planning and research resources to meet 
national transportation needs. 

(4) Within the limitations of available 
funding and with the understanding that 
planning activities of national 
significance are being adequately 
addressed, the States shall determine 
which eligible activities they desire to 
support with Federal highway planning 
and osae funds and at what funding 
level. 

(b) The States shall provide data that 
supports FHWA responsibilities to 
Congress and to the public. This data 
will include information required for 
preparing reports to Congress and 
proposed. legislation; allow evaluation of 
the extent, performance, condition, and 
us of the Nation's various highway 
systems; provide the basis for analyzing 
existing and proposed Federal-aid 
funding methods and levels and the 
assignment of user cost responsibility; 
contribute to the critical information 
base on fuel availability, use and 
revenues generated; and be used in 
calculating apportionment factors. 

(c) It is FHWA policy to administer 
the PL-supported planning program in 
accordance with 23 CFR Part 450 which 
explains the cooperative relationship 
between the States and metropolitan 
planning organizations. 

(d) The statewide planning, urbanized 
area planning and research/ 
development activities may be 
administered separately, paired in 
various combinations, or brought 
together as a single work program. 

(e) The States shall ensure that HPR, 
PR, and PL funds are expended for 
purposes pursuant to sections 134 and 
307(c) of Title 23, United States Code, 
and administered in accordance with 23 
U.S.C.; 23 CFR Chapter 1, Subchapters A 
and B; and applicable sections of OMB 
Circulars A-102 and A-87 (available 
from Headquarters Building, Federal 
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Highway Administration, 400 7th Street 
SW, Room 4223, Washington, DC 20590). 

(f) The State shall obtain FHWA 
approval of its Highway Planning and 
Research (HPR) Work Program and the 
metropolitan planning organizations’ 
endorsed work programs within the 
State. The State shall have primary 
responsibility for administering the 
Federal planning funds passed through 
to the metropolitan planning 
organizations. 

(g) The provisions of 49 CFR Part 21, 
with respect to Title VI, Civil Rights Act 
of 1964, shall apply to all highway 
planning activities supported with 
FHWA funds. 

(h) The State shall administer the 
planning program consistent with its 
overall efforts to implement section 
105(f) of the Surface Transportation 
Assistance Act of 1982 regarding 
business concerns owned and controlled 
by socially and economically 
disadvantaged individuals as defined by 
15 U.S.C. 637(d) (Pub. L. 97-424; 49 CFR 
Part 23). 


(The information collection requirements in 
paragraphs (b) and (f) have been approved 
under OMB control numbers 2125-0028, 2125- 
0032, and 2125-0039) 


§ 420.107 Allocation of PL funds. 


(a) Funds authorized by 23 U.S.C. 
104(f) shall be allocated to metropolitan 
planning organizations in accordance 
with a formula developed by the State 
and approved by the FHWA. When 
developing or revising the allocation 
formula, the State shall, to the extent 
possible, consult with the affected 
metropolitan planning organization(s). 

(b) The allocation formula shall 
consider, but not necessarily be limited 
to population, status of planning, and 
metropolitan area transportation needs. 

(c) As soon as practicable after PL 
funds have been apportioned to the 
State, the State shall inform the 
metropolitan planning organizations and 
the FHWA of the amounts allocated to 
each area. 

(d) If a State receiving the minimum 
apportionment of PL funds determines 
that the share of funds to be allocated to 
any metropolitan planning 
organization(s) results in the 
metropolitan planning organization(s) 
receiving more funds than is necessary 
to carry out the provisions of 23 U.S.C. 
134, the State may, after considering the 
views of the appropriate metropolitan 
planning organizations and with the 
approval of the FHWA, use these funds 
to finance transportation planning 
outside of urbanized areas. 
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§ 420.109 Work program. r 

(a) State work program. The highway 
planning and research work program 
shall support the expenditure of Federal 
funds and be in a format that is 
acceptable to the FHWA. The 
expenditure of PL funds for 
transportation planning outside of 
urbanized areas under 23 CFR 420.107(d) 
shall be supported by an appropriate 
planning work program. Research and 
development work program 
requirements are found in 23 CFR 511.5. 

(b) Urbanized area transportation 
planning work program. The 
expenditure of Federal transportation 
funds for planning purposes in 
urbanized areas shall be documented as 
required by 23 CFR 450.108. 

(c) Funding Information.—{1) For each 
work program the funding information 
shall include a cost estimate for each 
activity, including those activities for 
producing FHWA-required data (23 CFR 
420.105(b}) using 100 percent State and/ 
or local funds. Cost estimates should 
also be provided for other planning 
activities using 100 percent State and/or 
local funds. The information shall 
include a summary identifying the 
source of all Federal and matching funds 


showing: 

(i) Federal share by type of fund, 

(ii) Matching rate by type of fund, _ 

tit State and/or local matching share, 
an 

{iv) Other State/local funds. 

(2) States that use separate projects in 
accordance with 23 CFR 420.105{d) 
should submit, in addition to the funding 
information required for each project, 
one overall summary showing the 
funding for the entire State planning and 
research/development effort. 

(3) HPR funds and PL funds shall each 
be administered as a single fund. Each 
class of PR funds (primary, secondary, 
or urban) shall be administered 
separately. PR funds may be selected 
from available balances of any one or 
combination of the appropriate classes 
of funds up to the limiting amount in 
each fund. 

(4) The rate of Federal participation 
with HPR and PR funds shall be as 
prescribed in 23 U.S.C. 120{i) !. The rate 
of Federal participation with PL funds 
shall be the same as for HPR and PR 
funds. 

(5) FHWA will participate in the 
actual cost incurred by State and local 
agencies provided the costs: 

(i) Are verifiable from the State or 
local agency's records; 

(ii) Are not included as match funds 
as prescribed by Federal law or 


! Refers to the {i) added by Sec. 156(c}, Pub. L. 97- 
424, Jan. 6, 1983 (96 Stat. 2134). 


regulation for any other federally- 
assisted program. 
(iii) Are necessary and reasonable for 


proper and efficient accomplishment of ~ 


project objectivities; 

(iv) Are types of charges that would 
be allowable under OMB Circular A-87 
as modified by 23 CFR; 

(v) Are not paid by the Federal 
Government under another assistance 
agreement unless authorized to be used 
as match under the other Federal 
agreement and the laws and regulations 
it is subject to; and 

(vi) Are provided for in the approved 
budget. 

(6) Contributions where no costs have 
been incurred, such as volunteer 
services or donated property, shall not 
be accepted as the non-Federal share. 


(The information collection requirements in 
paragraphs {a) and (b) have been approved 
under OMB contro! numbers 2125-0039 and 
2132-0529) 


§ 420.111 Approved and authorization 
procedures. 

(a) Approval, The State and 
metropolitan planning organization shall 
obtain work program approval and 
funding authorization prior to beginning 
work on activities in the work program. 
Such approvals and authorizations 
should be based on final work program 
documents. The State and metropolitan 
planning organizations shall also obtain 
prior approval and authorization when a 
revision to an individual activity or the 
work program will be necessary for any 
of the following reasons: 

(1) Changes in scope or objectives, 

(2) Addition of an activity {except 
activities requested by FHWA), 

(3) The need for additional FHWA 
funds in the total project cost, or 

(4) The acquisition of nonexpendable 
personal property costing over $1000. 

(b) Availability of funds. (1) 
Authorization to proceed with the work 
program in whole or in part shall be 
deemed a contractual obligation of the 
Federal Government pursuant to 23 
U.S.C. 106 and shall require that 
appropriate funds be available for the 
full Federal share of the cost of work 
authorized. 

(2) Those States that do not have 
sufficient FHWA funds to obligate the 
full Federal share of their entire work 
program may request authorization to 
proceed with that portion of their 
program for which FHWA funds are 
available. Authorization to proceed may 
be given for either selected work 
activities or for a portion of the State’s 
program period. Such authorization to 
proceed shall not constitute any 
commitment of FHWA to fund the 
remaining portion of the work program 


should additional funds become 
available. 

(c) Project Agreement. (1) A Federal- 
Aid Project Agreement (PR-2) shall be 
executed in accordance with 23 CFR 
Part 630, Subpart C, for each planning or 
research and development work 
program, urbanized area transportation 
planning work program, or any 
combination administered as a single 
Federal-aid project in accordance with 
23 U.S.C. 110{a). The project agreement 
shall be executed when the State has 
been authorized to proceed with the 
work program in whole or in part and 
appropriate funds are available for 
Federal participation in the cost of the 
work. However, in the event the project 
agreement is executed for only part of 
the work program, the project agreement 
shall be amended by execution of Form 
PR-2A, Modification of Federal-Aid 
Project Agreement, at such time as the 
State is authorized to proceed with the 
remaining part. 

(2) A provision of the Federal-Aid 
Project Agreement (PR-2) requires the 
States to prepare suitable reports to 
document the results of certain 
activities. It also requires prior FHWA 
approval before publishing the reports. 
The State may request a waiver of the 
requirement for prior approval. 
Publication approval shall not imply 
FHWA approval or endorsement of a 
report's findings or recommendations. 


§ 420.113 Program monitoring and 
reporting. 

(a) The State shall monitor all 
activities, including those of the 
metropolitan planning organizations, 
supported by FHWA funds to assure 
that the work is being managed and 
performed satisfactorily and that time 
schedules are being met. 

(b) The State shall submit a 
performance report, including a report 
from each metropolitan planning 
organization, that contains as a 
minimum: 

(1) Comparison of actual performance 
with established goals, 

(2) Progress in meeting schedules, 

(3) Comparison of budgeted 
(approval) amounts and actual costs 
incurred, 

(4) Cost overruns/underruns, 

(5) Approved planning program 
revisions, and 

(6) Other pertinent supporting data. 

(c) The State shall submit an 
expenditure report, including a report 
for each metropolitan planning 
organization, that provides the status of 
program expenditures in a fermat 
compatible with the work program. 





(d) The Frequency of reports required 
by paragraphs (b) and (c) of this section 
will be annually unless more frequent 
reporting is determined to be necessary 
by FHWA; but in no case will reports be 
required more frequently then quarterly. 
These reports are due 90 days after the 
end of the reporting period for annual 
and final reports and no later than 30 
days after the end of the period for other 
reports. 

(e) Events that have significant impact 
on the work program(s) shall be 
reported as soon as they become known. 
The type of events or conditions that 
require reporting include: Problems, 
delays, or adverse conditions that will 
materially affect the ability to attain 
program objectives. This disclosure 
shall be accompanied by a statement of 
the action taken, or contemplated, and 
any Federal assistance needed to 
resolve the situation. 

(The information collection requirements in 
paragraph (c) have been approved under 
OMB control numbers 2125-0039) 


§ 420.115 Financial management system 
and audit requirements. 

The financial management systems 
used by the States and metropolitan 
— organizations shall provide 

at: 

(a) Costs are supported by source 
documents. 

(b) Information pertaining to FHWA 
approvals, authorizations, obligations, 
and unobligated balances are 
maintained. 

(c) Recordkeeping and retention 
requirements comply with 23 CFR Part 
17. 

(d)} Effective control and 
accountability is exercised over FHWA 
funds to assure that these funds are 
used solely for FHWA authorized 
purposes. 

(e) Costs are allowable in accordance 
with 23 CFR Parts 1 and 140, Subpart G. 
(f) Indirect costs of the metropolitan 
planning organization are determined in 
accordance with OMB Circular Number 

A-87 as modified by 23 CFR. 

(g) Expenditures charged on an 
indirect cost basis by metropolitan 
planning organizations utilizing multiple 
funding sources shall be supported by 
an indirect cost allocation plan and/or 
indirect cost proposal. The plans and/or 
proposals of metropolitan planning 
organizations will be negotiated and 
approved by the cognizant agency prior 
to recovering any indirect costs. Once 
approved, unless requested to be 
submitted by the cognizant agency, the 
cost allocation plan and indirect cost 
proposal shall be retained by the 
metropolitan planning organization for 
review at the time of the organization- 


wide audit. If the metropolitan planning 
organization's indirect cost rate varies 
significantly from the rate approved for 
the previous year, or if the metropolitan 
planning organization changes its 
accounting system and affects the 
previously approved indirect cost rate/ 
cost allocation plan and its basis of 
application, the indirect cost allocation 
plan/proposal shall be resubmitted for 
negotiation and approval. In either case, 
a provisional rate should be negotiated 
and approved for billing purposes until a 
new plan/proposal is approved. 

(h) Audits are performed in 
accordance with 23 CFR Part 12. 


§420.117 Fiscal procedures. 

(a) Reimbursement. Requests for 
reimbursement of the FHWA share shall 
be in accordance with 23 CFR Part 140, 
Subpart A, Reimbursement Vouchers. 
The FHWA funds shall not be used to 
reimburse the States or metropolitan 
planning organizations for any work 
accomplished prior to the fiscal year for 
which the funds are made available. 

(b) Procurement Standards. 
Procedures for the procurement of 
services, supplies or equipment using 
FHWA funds shall be in accordance 
with 23 CFR Part 172. 

(c) Property Management Standards. 
(1) The States and metropolitan 
planning organizations shall account for 
nonexpendable tangible property 
acquired with FHWA funds in 
accordance with the following 
procedural requirements: 

(i) Property records shall be 
maintained accurately and shall include: 

(A) Description of the property, 
identifying numbers, manufacturer and 
vendor, and location; 

(B) Acquisition date, unit acquisition 
cost, percentage of Federal 
participation, and who has retained title 
to property; 

(C) Maintenance records, use and 
condition of property and the date the 
information was reported; 

(D) Ultimate disposition data 
including date of disposal and sales 
price or the method used to determine 
current fair market value where FHWA 
is compensated for its share. 

(E) Title to expendable and 
nonexpendable property purchased with 
FHWA funds shall rest with the State or 
metropolitan planning organization. 

(ii) A physical inventory of property 
acquired with FHWA funds shall be 
taken and the results reconciled with the 
property records at least once every 2 
years. Any differences between 
quantities determined by the physical 
inspection and those shown in the 
accounting records shall be investigated 
to determine the cause of the difference. 
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The State and/or metropolitan planning 
organization shall, in connection with 
the inventory, verify the existence, 
current utilization, and continued need 
for the property. 

(iii) A control system shall be in effect 
to ensure adequate safeguards to 
prevent loss, damage, or theft of the 
property. Any loss, damage or theft or 
nonexpendable property shall be 
investigated and fuily documented. If 
the property was owned by the Federal 
Government, the FHWA shall be 
promptly notified. 

(iv) Adequate maintenance 
procedures shall be implemented to 
keep the property in good condition. 

(v) Where the State or metropolitan 
planning organization is authorized or 
required to sell the property, proper 
sales procedures shall be established 
which would provide for competition to 
the extent practicable and result in the 
highest possible return. 

(2) When nonexpendable tangible 
property acquired in connection with a 
Federal-aid highway project is no longer 
needed, it shall be used in connection 
with other Federally-sponsored 
activities in the following order of 
priority: 

(i) Activities sponsored by the Federal 
Highway Administration. 

(ii) Activities sponsored by other 
Department of Transportation Agencies. 

(iii) Activities sponsored by other 
Federal Agencies. 

(3) When the State or metropolitan 
planning organization no longer needs 
or cannot use the property as provided 
in paragraph (c)(2) of this section, the 
property may be disposed of or used 
according to the following standards: 

(i) Property with an original unit cost 
of less than $1000 may be used for any 
purpose or sold without making a credit 
to Federal funds. 

(ii) Property with an original unit cost 
of $1000 or more may be used for any 
purpose or sold, after a credit is made to 
the Federal funds in an amount 
computed by applying the Federal 
percentage of participation in the cost of 
its original acquisition to the sale 
proceeds. If the property is sold, the 
State or metropolitan planning 
organization shall do so in a manner 
which maximizes competiton and the 
return from the sale. The State or 
metropolitan planning organization shall 
be permitted to deduct and retain from 
the Federal share $100 or 10 percent of 
the proceeds, whichever is larger, for 
selling and handling expenses. 

(4) Expendable Personal Property. 
When expendable personal property 
with a residual total aggregate fair 
market value of $1000 or more is no 
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longer needed for the project or for any 
other federally sponsored project or 
program, the State or metropolitan 
planning organization shall sell it and 
compensate FHWA for its share. 

(5) Intangible Property. 

(i) Unless there is prior agreement 
between FHWA and the State and/or 
metropolitan planning organization on 
disposition of any patents or inventions, 
rights in any invention or discovery, 
including rights under any patent, 
occurring in the course of the project 
shall be allocated and administered in a 
manner to protect the public interest 
consistent with the “Government Patent 
Policy” (President's Memorandum for 
Heads of Executive Departments and 
Agencies, August 23, 1971, published in 
the Federal Register at 36 FR 16889 and 
available from Headquarters Building, 
Federal Highway Administration, 400 
7th Street SW.; Room 4223, Washington, 
DC 20590). 

(ii) The State and the metropolitan 
planning organization are free to 
copyright any books, publications, or 
other copyrightable materials developed 
in the course of or under the FHWA- 
sponsored project. The FHWA reserves 
a royalty-free nonexclusive and 
irrevocable right to reproduce, publish, 
or otherwise use, and to authorize 
others to use, the work for Government 
purposes. 

(d) Program income ({i.e., income 
attributable to activities of a work 
program including, but not limited to, 
income from service fees, sales of 
commodities, usage or rental fees) shall 
be shown and deducted to determine the 
net costs on which the FHWA share will 
be based. 

[FR: Doc. 86-16254 Filed 7-22-86; 8:45 am] 
BILLING CODE 4910-22-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 761 


Surface Coal Mining and Reclamation 
Operations: Permanent Regulatory 
Program; Areas Unsuitable for Surface 
Coal Mining; Areas Designated by Act 
of Congress 


Correction 


In FR Doc. 86-15963 beginning on page 
25818 in the issue of Wednesday, July 
16, 1986, make the following correction: 


§ 761.11. [Corrected] 

On page 25819, in the third column, in 
§ 761.11(a), the tenth line should read 
“rivers or study river corridors as”. 


BILLING CODE 1505-01-M 


POSTAL SERVICE 
39 CFR Parts 262, 265, and 266 


Amendments to Records and 
information Management Regulations 


AGENCY: Postal Service. 
ACTION: Final rule. 


SUMMARY: The primary purpose of this 


document is to publish final changes to 
the Postal Service’s Freedom of 
Information Act regulations governing 
the waiver of fees. The final regulations 
increase the amount for which a general 
waiver of fees may be granted and 
extend the authority of the custodian to 
grant waivers of fees, or the requirement 
for their advance payment, in any 
amount. We are also making certain 
minor amendments to the Postal 
Service's records and information 
management regulations. The minor 
amendments make no substantive 
changes, but merely update the address 
and telephone numbers of agency 
contacts, correct citations, or clarify 
existing regulations. 

EFFECTIVE DATE: August 22, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Betty E. Sheriff, Records Office, (202) 
268-5158. 


SUPPLEMENTARY INFORMATION: On May 
16, 1986, the Postal Service published in 
the Federal Register (51 FR 17997) 
proposed changes to its regulations at 39 
CFR 265.8 (e)(5) and (e)(6) governing the 
waiver of fees for records requested 
under the Freedom of Information Act. It 
was proposed that.§ 265.8(e)(5) be 
amended to increase the amount for 
which a general waiver of fees is 
granted from $3.00 to $10.00 to be 
consistent with §.265.8(b)(1) which 
grants a waiver of search fees in an 
amount greater than $3.00, and because 
current administrative costs to process a 
check preclude the charging of fees 
totaling less than $10.00. The purpose of 
the proposed change to paragraph (e)(6) 
was to eliminate the existing $25.00 
limitation for which a custodian may 
waive a fee, or the requirement for its 
advance payment, and to authorize 
custodians to grant waivers in any 
amount. No comments were received 
regarding these proposed changes. 
Other changes are made to Part 265 
and to Parts 262 and 266, which are ofa 
minor technical nature reflecting no 
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change in Postal Service policy, and are 
therefore being issued as final rules. 
Specifically, in § 265.6(b)(3), a new 
paragraph (viii) adds information 
relating to testing and examination 
materials to the list of examples of 
information which under good business 
practice should not be disclosed. This 
addition represents no change in 
disclosure policy and is consistent with 
the Privacy Act regulations set out in 
§ 266.9(b)(4) , (5) and (8). In 
§ 265.7(d)(1){i), the example given as a 
reason for a denial, i.e., “nonexistence 
of a record” is changed to “records 
personal in nature.” This change is 
made simply as a correction since the 
nonexistence of a record would not 
constitute a denial under the Freedom of 
Information Act. Revisions to 
§ 265.8(e)(3) have been made only for 
purposes of clarity and readability and 
represent no change in current policy or 
procedures. Sections 265.8 (b)(1) and 
(b)(2) have been amended to conform 
with and refer to the increased general 
fee waiver discussed above. Paragraph 
(e)(9) of § 265.8 has been deleted 
because the public index has been 
reformatted and the listed fees are no 
longer applicable; instead, the standard 
photocoyping fee of ten cents per page 
will apply. The remaining revisions 
update the names and addresses of 
agency contacts, correct the name of a 
federal agency and the abbreviated 
reference for a Postal Service program, 
and correct obsolete or incorrect 
citations. 

Accordingly, the Postal Service 
amends Parts 262, 265 and 266 of 39 CFR 
as follows: 


List of Subjects in 39 CFR Parts 262, 265, 
and 266 


Records and information management 
definitions, Release of information, 
Privacy of information, Postal Service. 


PART 262—RECORDS AND 
INFORMATION MANAGEMENT 
DEFINITIONS 


1. The authority citation for Part 262 
continues to read as follows: 


Authority: 39 U.S.C. 401; 5 U.S.C. 552a. 


§ 262.2 [Amended] 


2. Section 262.2(a) is amended by 
striking out “PAR” and inserting in lieu 
thereof “EAP”. 


§ 262.4 [Amended] 


3. Section 262.4{a) is amended by 
striking out “National Archives and 
Records Service” and inserting in lieu 
thereof “National Archives and Records 
Administration”. 


BEST COPY AVAILABLE 





PART 265—RELEASE OF 
INFORMATION 


1. The authority citation for Part 265 
continues to read as follows: 


Authority: 39 U.S.C. 401; 5 U.S.C. 552. 


§ 265.4 [Amended] 

2. Section 265.4 is amended by striking 
out “20260, telephone number (202) 245- 
4142” and inserting in lieu thereof 
“20260-5010, telephone number (202) 
268-2924”. 

§ 265.5 [Amended] 

3. Section 265.5 is amended by striking 
out “20260” and inserting in lieu thereof 
“20260-1641”. 

§ 265.6 [Amended] 

4. Section 265.6{a)(2) is amended (a) 
by striking out “§ 247.63 of Title 39, 
CFR” and inserting in lieu thereof 
“section 113.263 of the Domestic Mail 
Manual”, and (b) by striking out “20260” 
and inserting in lieu thereof “20260- 
1641.” 

5. In § 265.6, paragraph (b)(3)(viii) is 
added at the end thereof reading as 
follows: 


§ 265.6 Availability of records. 

(b) zs * 

(3) **2 

(viii) Information which, if publicly 
disclosed, could compromise testing or 
examination materials. 


§ 265.6 [Amended] 

6. Section 265.6{c){2) is amended by 
striking out “20260” and inserting in lieu 
thereof ‘‘20260-2100”’. 

7. Section 265.6(e)}(2) is amended by 
striking out “12065” and inserting in lieu 
thereof “12356”. 

§ 265.7 [Amended] 

8. Section 265.7(a}({2) is amended by 
striking out “20260, telephone (202) 245- 
4142” and inserting in lieu thereof 
“20260-5010, telephone (202) 268-2924”. 

9. Section 265.7(b)(6) is amended by 
striking out “20260” and inserting in lieu 
thereof “20260-1100”. 

10. Section 265.7(d)(1}{i) is amended 
by striking out the words “the 
nonexistence of the record” and 
inserting in lieu thereof “records 
personal in nature”. 

11. Section 265.7({e){1) is amended by 
striking out 20260” and inserting in lieu 
thereof “20260-1100”. 

§ 265.8 [Amended] 
12. Section 265.8(b}{1) is amended by 


striking out the last sentence thereof and 
inserting in lieu thereof “Exception: See 
§ 265.8(e)(5).” 

13. Section 265.8(b)(2) is amended by 
adding at the end thereof: “Exception: 
See § 265.8{e)(5).” 

14. In § 265.8, paragraph (e)(9) is 
removed and paragraphs (e)(3), (e)(5) 
and (e)(6) are revised to read as follows: 


§ 265.8 Schedule of fees. 
(e) “2 


(3) Advance deposits. When it is 
estimated that the search and 
reproduction fees chargeable under this 
section will amount to more than 
$100.00, an advance deposit of not less 
than 50 percent of estimated fees shall 
be required, unless the payment of fees 
in excess of $100.00 has been waived. 
The deposit should be made within 5 
working days of receipt by the requester 
of notice of the requirement. A search 
for the records shall not be delayed to 
await the deposit if it is determined the 
search charge will be $25 or less. In 
other cases, however, the search shall 
be delayed to await the deposit and the 
request will not be deemed to have been 
received until the deposit is received. 


* * + * 7 


(5) Fees not charged for certain 
services. Fees shall not be charged if 
they would amount, in the aggregate, for 
a request or a series of related requests, 
to $10.00 or less. This general waiver 
does not apply to the fee for providing 
change of address information. 


(6) Waiver of fees by custodian. The 
custodian may waive a fee, in whole or 
in part, or the requirement for advance 
payment of such a fee, when he 
determines that furnishing the records is 
primarily for the benefit of the general 
public. 


§ 265.10 [Amended] 


15. Section 165.10(a)(3) is amended (a} 
by striking out “Bureau of Employees’ 
Compensation” wherever it appears and 
inserting in lieu thereof “Office of 
Workers’ Compensation Programs” and 
(b) by striking out “20210” and inserting 
in lieu thereof “20210-0001”. 


PART 266—PRIVACY OF 
INFORMATION 


1. The authority citation for Part 266 is 
revised to read as follows: 
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Authority: 39 U.S.C. 401; 5 USC 552a. 


§ 266.6 [Amended] 


2. Section 266.6{a) is aimadind by 
striking out “20260” and inserting in lieu 
thereof “20260-5010”. ° : 


§ 266.7 [Amended] 


3. Section 266.7(a} is amended by 
striking out “20260” and inserting in lieu 
thereof “20260-1100”. 

Fred Eggleston, 

Assistant General Counsel, Legislative 
Division. 

[FR Doc. 86-16490 Filed 7-22-86; 8:45 am] 
BILLING CODE 7710-12-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 81 
[A-5-FRL-3054-5] 


Approval and promuigation of 
Implementation Pians; Michigan 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule; correction. 


SUMMARY: On July 15, 1985 (50 FR 
28574), USEPA published a notice of 
final rulemaking, approving the State of 
Michigan’s request to redesignate to 
attainment the portion of the Wayne 
County secondary nonattainment area 
outside the current primary total 
suspended particulate (TSP) 
nonattainment boundaries [excluding 
the Trenton area] and the Monroe 
County secondary TSP nonattainment 
area. The codification of Part 81 § 81.323 
contained typographical errors which 
duplicated lines and repeated the : 
previous secondary nonattainment area 
boundaries. 


EFFECTIVE DATE: The action was 
effective September 13, 1985. 
SUPPLEMENTARY INFORMATION: On July 
15, 1985 (50 FR 28574}, USEPA published 
a notice of final rulemaking approving 
the State of Michigan’s request to 
redesignate to attainment the portion of 
Wayne County secondary 
nonattainment area outside the current 
primary TSP nonattainment boundaries 
[excluding the Trenton area] : and the 
Monroe County : 
nonattainment area. USEPA also 
disapproved the State of Michigan's 
request to (1) reduce the size of the 
primary TSP nonattainment area in 
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Dated: July 10, 1986. 
Valdas V. Adamkus, 
Regional Administrator. 


PART 81—DESIGNATION OF AREAS 
FOR AIR QUALITY PLANNING 
PURPOSES 


Part.81 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 


Wayne County; (2) change portions of 
the secondary attainment area within 
the current primary nonattainment 
boundaries to attainment; and (3) 
change the Trenton area from secondary 
nonattainment to attainment. 


List of Subjects in 40 CFR Part 81 


Air pollution control, National parks, 
Wilderness areas. 


MICHIGAN—TSP 


AQCR 82 (Michigan portion) 
AQCR 122—Except subareas defined 
1. Bay County: 

R5E, T14N, Sections 14-16, 21-23. 
Genesee t 


Starting on industrial Ave., north to Pierson Rd., east to Dort Highway, south to Hitchcock 
St, south to Olive Ave. (extended), south to Robert T. Longway Boulevard, west and 
southwest to industrial Ave. 

3. Midland County: 
R2E, T14N, Sections 14-16, 21-23, 26-28, and 33-35 


4. Muskegon R 
R16W, TON, Sections 5 and 6, R16W, TION, Sections 21, 22 and 27-34 
5. Saginaw County: 
a. Northeast Section: 
Starting on Tittabawassee Rd., east to |-75, south to Wadsworth Ave., west to |-675, west 
and north to Tittabawassee Rd. 
b. Southwest Section: 
T12N-R4E, the eastern half of Section 34 (that which is east of Maple St.) and Section 35 
AQCR defined 
1. St. Clair 


into Lake Erie, northwest to Maple Ave. (extended 
Herr Road, South to Dunbar Rd., and East to Plum 


{FR Doc. 86-16531 Filed 7-22-86; 8:45 am] ACTION: Final rule; correction. 


BILLING CODE 6560-50-M 

40 CFR Parts 154, 162, and 172 
[OPP-30083D; FRL-3052-6] 

Special Review of Pesticides; Criteria 
and Procedures; Correction 


the Federal Register of May 14, 1986 (51 
FR 17716), EPA established the effective 
date of a rule on the criteria and 
procedures to be used in the Special 
Review of pesticides. In error, the first 
paragraph of the SUPPLEMENTARY 
INFORMATION referred to a different 
action published on the same day. This 


AGENCY: Environmental Protection 
Agency (EPA). 


SUMMARY: In a document published in 


1. The authority citation for Part 81 
continues to read as follows: 


Authority: 42 U.S.C. 7401—7642. 


2. Section 81.323 is amended by 
revising the table for “Michigan—TSP” 
to read as follows: 


§ 81.323 [Amended] 


document corrects the error by 
publishing the correct paragraph. The 
effective date for the rule remains the 
same. 


FOR FURTHER INFORMATION CONTACT: 

By mail: Joan Warshawsky, Registration 
Division (TS-767C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M Street SW.., 
Washington, DC 20460 





Office location and telephone number: 
Rm. 711, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA (703-557~ 
5778) 

SUPPLEMENTARY INFORMATION: The 

paragraph describing the rule on criteria 

and procedures in the Special Review of 
pesticides, as it should have read, 
follows. 

EPA issued new rules governing 
Special Reviews of pesticides. Special 
Review is EPA's process for determining 
whether the use of a pesticide poses 
unreasonable adverse effects to humans 
or the environment. The new rules 
revise both the criteria for initiation of 
the Special Review process and the 
procedures for conducting it. The new 
rules also incorporate new public 
participation procedures intended to 
increase public awareness of the 
Agency’s actions under the Special 
Review process. The revised Special 
Review rules reflect changes both in the 
law and in Agency practices and 
procedures. 


Authority: 7 U.S.C. 136w. 


List of Subjects in 40 CFR Parts 154, 162, 
and 172 


Administrative practice and 
procedure, Intergovernmental relations, 
Labeling, Packaging and containers, 
Pesticides and pests, Recordkeeping and 
reporting requirements, Research, 
Special review. 

Dated: July 14, 1986. 

Victor J. Kimm, 

Acting Assistant Administrator for Pesticides 
and Toxic Substances. 

[FR Doc. 86-16394 Filed 7-22-86; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
41 CFR Part 114-60 


Personal Property Management 
Procedures; Removal of Provisions 


AGENCY: Department of the Interior. 
ACTION: Final rule. 


SUMMARY: The Department of the 
Interior is removing 41 CFR Part 114-60 
(with the exception of Subpart 114-60.10, 
relating to grantee property), which 
contains the internal regulations and 
procedures which govern personal 
property management in the Department 
and will incorporate those provisions in 
the Department's administrative 
manual. The portion of 41 CFR 114-60 
which provides property management 
standards for grants (41 CFR 114-60.10) 


will remain in 41 CFR 114-60 until it is 
published as a separate section of the 
Department's administrative manual. 
EFFECTIVE DATE: August 22, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Linda Kelley, Personal Property 
Management Division, Office of 
Acquisition and Property Management, 
(202) 343-8649. 

SUPPLEMENTARY INFORMATION: The 
Department of the Interior is issuing a 
revision to its internal property 
management regulations (41 CFR 114-60) 
in the Departmental Manual (410 DM). 
This revision incorporates those 
provisions formerly included in 41 CFR 
114-60. The Department is removing all 
of 41 CFR 114-60 which contains 
requirements for the receipt, 
identification, storage, classification, 
recordkeeping, inventory, and survey of 
personal property, except 114-60.10, 
relating to grantee property. These 
procedures have been incorporated in 
the Interior Personal Property 
Management Regulations, which are 
being published at Part 410 of the 
Departmental Manual. The remaining 
Parts of 41 CFR 114 will be revised as 
necessary, and upon revision, will also 
be incorporated in the Departmental 
Manual as appropriate. 

The Departmental Manual is indexed 
and is available for inspection and 
copying in accordance with the Freedom 
of Information Act (5 U.S.C. 552 
(a)(2)(C)). 

The Department is taking this action 
as a means of both eliminating 
unnecessary rules from the Code of 
Federal Regulations and for 
consolidating the personal property 
management requirements in one logical 
place, the Departmental Manual. 

Because the personal property 
management procedures relate only to 
agency management and personnel, this 
action is excepted from the requirement 
for advance notice and comment (5 
U.S.C. 553(a)(2). The Department has 
made this determination because the 
Department, by repeal of 41 CFR 114-60, 
is simply electing another method of 
issuance of revised internal instructions 
and procedures. 

The primary author of this document 
is Linda Kelley, Personal Property 
Management Division, Office of 
Acquisition and Property Management 
(202) 343-8649. 

The Department of the Interior has 
determined that this document is not a 
major rule and does not require a 
regulatory impact analysis under 
Executive Order 12291 because the rule 
is procedural and has no economic 
impact on the public. For the same 
reasons, the Department has also 
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determined that the rule will not have a 
significant effect ona substantial 
number of small entities and does not 
require flexibility analysis under the 
Regulatory Flexibility Act. 

List of Subjects in 41 CFR Part 114-60 


Government property management. 


PART 114-60—[AMENDED] 


Accordingly, 41 CFR 114-60 is 
amended as follows: 

1. The authority for Part 114-60 
continues to read as follows: 

Authority: (5 U.S.C. 301); sec. 205(c) 63 stat. 
390 (40 U.S.C. 486(c)). 


§§ 114-60.000—114.60.003 [Removed] 
2. Sections 114-60.000—114.60.003, 

Subparts 114-60.1—114-60.9, and 

Appendices A and B are removed. 


Dated: June 19, 1986. 
Gerald R. Riso, 
Assistant Secretary of the Interior. 
[FR Doc. 86-16480 Filed 7-22-86; 8:45 am] 
BILLING CODE 4310-10-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 661 
[Docket No. 60477-6077] 


Ocean Salmon Fisheries Off the 
Coasts of Washington, Oregon, and 
California 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of inseason adjustment 
and request for comments. 


SUMMARY: The Secretary of Commerce 
(Secretary) announces revised harvest 
quotas for chinook salmon in the 
commercial and recreational fisheries 
from Cape Blanco, Oregon, to Point 
Delgada, California. This action is 
necessary to conform with the 
preseason announcement of regulations 
for the 1986 ocean salmon fisheries. It is 
intended to allow maximum harvest of 
ocean salmon quotas established for the 
1986 season. 

EFFECTIVE DATE: The revised subarea 
quotas for chinook salmon are effective 
July 18, 1986. Comments on this notice 
will be received until August 6, 1986. 


ADDRESS: Comments may be mailed to 
Rolland A. Schmitten, Director, 
Northwest Region, NMFS, BIN C15700, 
7600 Sand Point Way, NE., Seattle, WA 
98115-0070; or E. Charles Fullerton, 
Director, Southwest Region, NMFS, 300 





Federal Register / Vol. 51, No. 141 / Wednesday, July 23, 1986 / Rules and Regulations 26389 


South Ferry Street, Terminal Island, CA 
90731. Information relevant to this notice 
has been compiled in aggregate form 
and is available for public review during 
business hours at the Office of the 
NMFS Northwest Regional Director. 


FOR FURTHER INFORMATION CONTACT: 
Rolland A. Schmitten [Director), 205- 
526-6150; or E. Charles Fullerton at [213) 
514-6196. 


SUPPLEMENTARY INFORMATION: The 
ocean salmon fisheries off Washington, 
Oregon, and California are managed 
under a framework fishery management 
plan (50 CFR Part 661). Management 
measures for 1986 were published on 
May 5, 1986 {51 FR 16520). These 
management measures stipulate that— 

“On July 16, the Salmon Plan Development 
Team will determine how many chinook will 
be required to complete the recreational 
season, not to exceed its 40,000 quota. Any - 
remaining allowable catch will be allocated 
to the troll fishery.” (Table 1, footnote k). 


The Salmon Team met by conference 
telephone on July 16, and estimated that 
32,000 chinook would be harvested in 
the recreational fishery between Cape 
Blanco and Point Delgada before the 
season closed on September 7, 1986. The 
recreational quota for the subarea is 
40,000 chinook. 

Accordingly, the Secretary issues this 
notice to increase the commercial quota 
in the subarea by the number of fish 
which will not be caught in the 
recreational fishery. The revised quotas 
are as follows: commercial fishery— 
34,000 chinook salmon; recreational 
fishery—32,000 chinook salmon. 

The Directors of the Oregon 
Department of Fish and Wildlife and the 
California Department of Fish and Game 
have confirmed that Oregon and 
California will manage the commercial 
and recreational fisheries in State 
waters adjacent to this area of the 
fishery conservation zone in accordance 
with the revised chinook quotas. 


Other Matters 
This notice is authorized under 50 
CFR 661.23 and is in compliance with 
Executive Order 12291. 
List of Subjects in 50 CFR Part 661 
Fisheries, Fishing, Indians. 
Dated: July 18, 1986. 
Carmen J. Blondin, 
Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service. 
[FR Doc. 86-16591 Filed 7-18-86; 4:51 pm] 
BILLING CODE 3510-22-M 


50 CFR Part 661 
[Docket No. 60489-6089] 


Ocean Salmon Fisheries Off the 
Coasts of Washington, Oregon, and 
California 


AGENCY: National Marine Fisheries 
Service {NMFS}, NOAA, Commerce. 


ACTION: Notice of inseason adjustment 
and request for comments. 


summary: The Secretary of Commerce 


(Secretary) announces a revised harvest 
quota for chinook salmon in the non- 
Indian commercial fishery beginning 
August 2, 1986, from Carroll Island, 
Washington, to the U.S.-Canada border. 
The subarea chinook quota is being 
increased by 2,000 fish which were not 
harvested in the non-Indian commercial 
fishery nerth of Cape Falcon, Oregon, 
during May. This action is necessary to 
ensure equitable fishing opportunities 
among commercial and recreational 
non-Indian and treaty Indian fishermen. 
It is intended to allow maximum harvest 
of ocean salmon quotas established for 
the 1988 season. 

EFFECTIVE DATE: Notice of the revised 
non-Indian commercial quota for 
chinook salmon north of Carroll Island, 
Washington, is effective July 21, 1986. 
Comments on this notice will be 
received until August 4, 1986. 

ADDRESS: Comments may be mailed to 
Rolland A. Schmitten, Director, 
Northwest Region, NMFS, BIN C15700, 
7600 Sand Point Way, NE., Seattle, WA 
98115-0070. Information relevant to this 
notice has been compiled in aggregate 
form and is available for public review 
during business hours at the same 
address. 

FOR FURTHER INFORMATION CONTACT: 
Rolland A. Schmitten (Regional 
Director), 206-526-6150. 
SUPPLEMENTARY INFORMATION: The 
ocean salmon fisheries off Washington, 
Oregon, and California are managed 
under a framework fishery management 
plan (50 CFR Part 661). The framework 
regulations were modified by an 
emergency rule (51 FR 18451, May 20, 
1986) which, among other things, 
established inseason management 
provisions for the 1986 season. 

The emergency rule authorizes 
inseason adjustments to management 
measures if the adjustments are 
consistent with fishery regimes 
established by the U.S.-Canada Pacific 
Salmon Commission, ocean escapement 
goals, conservation of the salmon 
resource, any adjudicated Indian fishing 
rights, and the ocean allocation schemes 
in the framework amendment. In 


addition, all inseason adjustments must 
be based on consideration of the 
following factors: predicted sizes of 
salmon runs; harvest quotas and 
hooking mortality limits for the area and 
total allowable impact limitations if 
applicable; amount of recreational, 
commercial and treaty Indian catch for 
each species in the area to date; amount 
of recreational, commercial, and treaty 
Indian fishing effort in the area to date; 
estimated average daily catch per 
fisherman; predicted fishing effort for 
the area to the end of the 

season; and other factors as appropriate. 

The non-Indian commercial fishery 
from Cape Falcon, Oregon, to the U.S.- 
Canada border opened on May 1, 1986, 
with a harvest quota of 33,700 chinook 
salmon. Although several closures 
occurred during May for evaluation of 
landings, the season finally closed on 
May 31, 1986, with approximately 2,000 
chinook remaining in the quota. 

The Secretary has determined that a 
transfer of 2,000 chinook from the May 
commercial quota north of Cape Falcon, 
Oregon, toe the commercial quota for the 
fishery north of Carroll Island, 
Washington, beginning August 2, 1986, is 
consistent with the criteria in the 
emergency rule. After consideration of 
the factors listed above and in 
consultation with the Director of the 
Washington Department of Fisheries 
(WDF) and the Chairman of the Pacific 
Fishery Management Council, the 
Secretary issues this notice to increase 
the quota for the non-Indian commercial 
fishery north of Carroll Island, 
Washington, from 4,000 chinook to 6,000 
chinook. This notice does not apply to 
other salmon fisheries which may be 
operating in other areas nor to other 
fisheries in the same area. 

The WDF Director has confirmed that 
Washington will manage the non-Indian 
commercial fishery in State waters 
adjacent to this area of the fishery 
conservation zone in accordance with 
the revised quota. 


Other Matters 
This notice is taken under 50 CFR 


661.23 and is in compliance with 
Executive Order 12291. 


List of Subjects in 50 CFR Part 661 


Fisheries, Fishing, Indians. 

Dated: July 18, 1986. 
Carmen J. Blondin, 
Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service. 
[FR Doc. 86-16589 Filed 7-21-86; 9:33 am] 
BILLING CODE 3510-22-M 





Proposed Rules 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This action would revise the 


voluntary U.S. Standards for Grades of 
Seed Potatoes. The Potato Association 
of America, a trade association, has 
requested that the standards be revised 
to bring them in line with current 
agricultural and maketing practices. The 
Agricultural Marketing Service (AMS) 
has responsibility, in cooperation with 
industry, to develop and improve 
standards of quality, condition, quantity, 
grade, and packaging in order to 
encourage uniformity and consistency in 
commercial practices. 

DATE: Comments must be received on or 
before September 22, 1986. 

ApDpREss: Interested persons are invited 
to submit written comments concerning 
this proposal. Comments must be sent to 
the Docket Clerk, Fruit and Vegetable 
Division, Agricultural Marketing 
Service, U.S. Department of Agriculture, 
Room 2085, South Building, Washington, 
DC 20250. Comments should reference 
the date and page number of this issue 
of the Federal Register and will be made 
available for public inspection in the 
office of the Docket Clerk during regular 
business hours. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth R. Mizelle, Fresh Products 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, Washington, 
DC 20250, (202) 447-2188. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under USDA 
Procedures and Executive Order 12291 
and has been designated as “nonmajor.” 
It will not result in an annual effect of 
$100 million or more. There will be no 


major increase in cost or prices for 
consumers; individual industries; 
Federal, State and local government 
agencies; or geographic regions. It will 
not result in significant effects on 
competition, employment, investments, 
productivity, innovations, or the ability 
of United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

The Administrator of AMS has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities, as 
defined by the Regulatory Flexibility 
Act, Pub. L. 96-354 (5 U.S.C. 601), 
because it proposes changes to the U.S. 
Standards for Grades of Seed Potatoes 
which make the standards coincide with 
State certification standards. 
Compliance wih the proposed standards 
will not impose substantial direct 
economic costs, recordkeeping, or 
personnel workload changes on small 
entities, and will not alter the market 
share or competitive position of such 
entities vis-a-vis large businesses. In 
addition, the standards are voluntary, so 
a seed potato producer need not have 
his potatoes certified under these 
— thereby incurring no costs at 
all. 

The current U.S. Standards for Grades 
of Seed Potatoes (7 CFR 51.3000-14) 
became effective on April 29, 1972. 
Many people in State seed certification 
programs feel that the U.S. standards do 
not truly reflect the seed potato market 
of today. Many defects listed in the U.S. 
standards are scored on an appearance 
basis, the same as potatoes for fresh 
market. Such factors have no bearing on 
seed quality. As a result, individual 
States certify seed potatoes according to 
their own State standards. Because of 
the many State grades and the different 
interpretations of these grades, domestic 
and foreign purchaser of seed potatoes 
must interpret confusing and conflicting 
State quality standards. 

The Potato Association of America 
organized the Certification Section to 
research this problem and to develop 
ideas for an orderly and uniform means 
of marketing seed potatoes. This section 
consists of members from individual 
State programs which are responsible 
for certifying seed in all the major seed 
potato producing States. 

After many meetings and discussions 
of how the use of different standards 
causes confusion in the marketplace, the 
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Certification Section agreed that their 
industry was in need of a single 
standard to be used by all States to 
promote uniform certification of seed 
potatoes for domestic and foreign 
markets. Use of a single standard would 
end the task of foreign buyers having to 
interpret differing State standards and 
would simplify trade negotiations. 

In February of 1984, the Certification 
Section requested that a representative 
of the Fresh Products Branch attend 
their annual meeting to explain the 
procedures to be followed in developing 
and revising U.S. standards. 

The Certification Section then 
developed their own draft standard and 
solicited comments from industry 
members. In December 1985, following 
approval of a final draft, the 
Certification Section formally requested 
the Fresh Products Branch to revise the 
U.S. Standards for Grades of Seed 
Potatoes. 

This proposed revision would make 
the following changes and additions to 
the United States Standards for Grades 
of Seed Potatoes: 


—Require potatoes to be unwashed and 
require seed potato containers to have 
blue tags attached, or in the case of 
bulk loads, an accompanying 
certificate, showing potato variety, 
size, class, crop year, grower or 
shipper, and State certification 
agency. The current standards only 
require potatoes to be identified as 
certified seed of one variety by the 
State of origin. 

—Allow, in addition to the 10 percent 
tolerance for potatoes seriously 
damaged by hollow heart currently in 
the standards, additional tolerances of 
10 percent for potatoes damaged by 
soil and 5 percent for potatoes 
seriously damaged by vascular ring 
discoloration. The proposal also 
changes tolerances to 11 percent 
(currently 10 percent) for potatoes 
failing to meet the remaining 
requirement of the grade, consisting of 
not more than 6 percent (currently 5 
percent) for external defects and not 
more than 5 percent for internal 
defects. 


A single tolerance of 5 percent is 
established for potatoes which fail to 
meet the required or specified minimum 
size. The current standards—specify a 
tolerance of 3 percent for undersize 
except that 5 percent shall be allowed 
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when the minimum size specified is 2% 

inches or more in diameter or 5 ounces 

or more in weight. Ail other tolerances 
and application of tolerances remain 
unchanged. 

—Establish a definition for “zero 
tolerance” (0.00); meaning none found 
during the normal inspecting 
procedures. A grade certification 
under these standards.is nct a 
guarantee that the lot inspected is free 
of the disease or injury. The standards 
both current and proposed specify 
0.00 percent (zero tolerance} for 
Bacterial Ring Rot, Nematode or 
Tuber Moth injury. The current 
standards however, have no definition 
for “zere tolerance.” 

—Include, under the general definitions 
of damage and serious damage, an 
external or internal defect which 
cannot be removed without a loss of 
more than 5 percent and 10 percent of 
the total weight of the potato, 
respectively. The current standards 
specify weight loss for damage and 
serious damage of 5 percent and 10 
percent respectively for external 
defects only. 

—Establish a definition for “damage by 
soil,” meaning that caked soil covers 
more than 25 percent of a potato’s 
surface. Staining would not be scored 
as a grade defect, and loose soil 
would be a tare factor. The current 
standards refer to soil damage as 
“Dirt or other foreign matter is 
considered as causing damage when 
the individual potato is more than 
slightly dirty or stained, or when more 
than a moderate amount of loose dirt 
or other foreign matter is present in 
the sample.” 

—Provide a list of factors which do not 
affect seed quality and are not scored 
as grade defects. This list includes 
sunburn, greening, flattened 
depressed areas, skin checks, brown 
external discoloration following 
skinning and dried stems. The current 


standards list only sunburn and 
greening as factors not affecting 
grade. 

—Specific new defects and proposed 


changes in the scoring method of some 


currently listed defects are in the 
following table. 


Extemal: 


“Grub, rodent and/or bird damage... 
“Pressure bruises, and sunken and 
flesh 


<saaiiecahacampiananeuns amano 
Cesena ree 
Correspondingly tesser or greater areas are permitted on smaller 
List of Subjects in 7 CFR Part 51 
Vegetables. 
PART 51—[ AMENDED] 


Accordingly, it is proposed that 7 CFR 
Part 51 be amended as follows: 


Methods of scoring: 

A—When materially detracting from 
the appearance of the potato 
(Appearance) or 

W—When removal causes a loss of 
more than 5 percent of the total 
weight of the potato (Waste). 


Currently required to be tree from seri- 
ous damage (not defined). 


eine potatoes that are 2% inches in diameter or 6 ounces in weight. 


or larger potatoes. 


1. The authority citation for 7 CFR 
Part 51 continues to read as follows: 


Authority: Secs. 203, 205, 60 Stat. 1087, as 
amended, 1090 as amended, 7 U.S.C. 1622- 
1624. 


2. Subpart—United States Standards 





for Grades of Seed Potatoes and the 
table of contents thereof are revised to 
read as follows: 


—United States Standards for 
Grades of Seed Potatoes 


Sec. 

51.3000 General. 

51.3001 Grade. 

51.3002 Tolerances. 

51.3003 Application of tolerances. 

51.3004 Samples for grade and size 
determination. 

51.3005 Definitions. 

51.3006 Classification of defects. 


$51.3000 General. 


Compliance with the provisions of 
these standards shall not excuse failure 
to comply with provisions of applicable 
Federal or State Laws. 


§ 51.3001 Grade. 

“U.S. No. 1 Seed Potatoes” consist of 
unwashed potatoes identified as 
certified seed by the State of Origin by 
Blue Tags fixed to the containers or 
official State or Federal State 
certificates accompanying bulk loads, 
which identify the variety, size, class, 
crop year, and grower or shipper of the 
potatoes, and the State certification 
agency. These potatoes must met the 
following requirements: 

(a) Fairly well shaped. 

(b) Free from: 

(1) Freezing injury; 

(2) Blackheart; 

(3) Late Blight Tuber Rot; 

(4) Nematode or Tuber Moth injury; 

(5) Bacterial Ring Rot; 

(6) Soft rot or wet breakdown; and, 

(7) Fresh cuts or fresh broken-off 
second growth. 

: (c) Free from serious damage caused 


iV: 
(1) Hollow Heart; and, 
(2) Vascular ring discoloration. 
(d) Free from damage by any other 
cause. (See § 51.3006) 

(e) Size: 

(1) Minimum diameter, unless 
otherwise specified, shall not be less 
than 1% inches (38.1 mm) in diameter; 

(2) Maximum size, unless otherwise 
specified, shall not exceed 3% inches 
(82.6 mm) in diameter or 12 ounces 
(340.20 g) in weight. 

(f) Tolerances. (See § 51.3002) 


§ 51.3002 Tolerances. 

In order to allow for variations 
incident to proper grading and handling 
in the foregoing grade, the following 
tolerances, by weight, are provided as 
specified: 

(a) For defects: 
(1) 10 percent for potatoes in any lot 


which are seriously damaged by hollow 
heart; 

(2) 10 percent for potatoes in any lot 
which are damaged by soil; 

(3) 5 percent for potatoes in any lot 
which are seriously damaged by 
vascular ring discoloration; 

(4) 11 percent for potatoes which fail 
to meet the remaining requirements of 
the grade including therein not more 
than 6 percent for external defects and 
not more than 5 percent for internal 
defects: Provided, that included in these 
tolerances not more than the following 
percentages shall be allowed for the 
defects listed: 


Bacterial Ring Rot 

Serious damage by dry or moist 
type Fusarium Tuber Rot 

Late Blight Tuber Rot 

Nematode or Tuber Moth injury 

Varietal mixture 

Frozen, soft rot or wet breakdown... 


Provided, that en route or at destination, 
an additional 0.50 percent, or a total of 1 
percent, shall be allowed for potatoes 
which are frozen or affected by soft rot 
or wet breakdown. 

(b) For off-size: 

(1) For undersize: 5 percent for 
potatoes in any lot which fail to meet 
the required or specified minimum size. 

(2) For oversize: 10 percent for 
potatoes in any lot which fail to meet 
the required or specified maximum size. 


§ 51.3003 Application of tolerances. 

Individual samples (See §51.3004) 
shall not have more than double the 
tolerances specified, except that at least 
one defective and one off-size potato 
may be permitted in any sample: 
Provided, that en route or at destination, 
one-tenth of the samples may contain 
three times the tolerance permitted for 
potatoes which are frozen or affected by 
soft rot or wet breakdown; and provided 
further, that the averages for the entire 
lot are within the tolerances specified 
for the grade. 


§ 51.3004 Samples for grade and size 
determination. 


Individual samples shall consist of at 
least 20 pounds (9.06 kg). The number of 
such individual samples drawn for grade 
and size determination will vary with 
the size of the lot. 


§ 51.3005 Definitions. 

(a) “Fairly well shaped” means that 
the potato is not materially pointed, 
dumbbell-shaped or otherwise 
materially deformed. 

(b) “Nematode or Tuber Moth injury” 
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means the presence of, or any evidence 
of, Nematode or Tuber Moth. 

(c) “Damage by soil” means that 
caked soil covers more than 25 percent 
of a potato’s surface. A lot of seed 
potatoes is not considered damaged by 
the presence of loose soil, clods, rocks, 
vines, and foreign material, but such will 
be considered a tare factor if the 
following allowances are exceeded: 


8 ounces (226.80 g) in a 100 pound (45.3 kg) 
container. 

4 ounces (113.40 g) in a 50 pound (22.65 kg) 
container. 

2 ounces (56.70 g) in a 25 pound (11.33 kg) 
container or less. 

1 percent in a bulk load. 


(d) “Shriveling—damage by 
shriveling that the individual potato is 
more than moderately shriveled, spongy 
or flabby. 

(e) “Freezing injury” means that the 
potato is frozen or shows evidence of 
having been frozen. 

(f) “Soft rot or wet breakdown” means 
any soft, mushy or leaky condition of the 
tissue. 

(g) “Zero Tolerance” (0.00) means 
none found during the normal inspecting 
procedures. Certification of a lot is not a 
guarantee that the lot inspected is free 
of a zero tolerance disease or injury. 

(h) “Damage” means any defect or 
any combination of defects which 
materially detracts from the internal or 
external appearance of the potato, or 
any external or internal defect which 
cannot be removed without a loss of 
more than 5 percent of the total weight 
of the potato (See § 51.3006). 

(i) “Serious damage” means any 
defect or any combination of defects 
which seriously detracts from the 
internal or external appearance of the 
potato, or any internal or external defect 
which cannot be removed without a loss 
of more than 10 percent of the total 
weight of the potato (See § 51.3006). 

(j) “External defects” are defects 
which can be detected by examining the 
surface of the potato. Cutting may be 
required to determine the extent of the 
injury (See § 51.3006, Table I). 

(k) “Internal defects” are defects 
which cannot be detected without 
cutting the potato. (See § 51.003, Table 
I 


(1) ‘Permanent defects’’ are defects 
which are not subject to change during 
storage or shipment. 

(m) “Condition defects” are defects 
which may develop or change during 
storage or shipment. 


§ 51.3006 Classification of defects. 


(a) Brown discoloration following 
' skinning, dried stems, flattened 





Federal Register / Vol. 51, No. 141 / Wednesday, July 23, 1986 / Proposed Rules 


quality and shall not be scored against 
the grade. 


depressed areas (showing | no underlying 
flesh discoloration), greening, skin 
checks and sunburn do not affect seed 


(b) TABLE 1.—ExTEeRNAL DEFECTS 
X—indicated method of scoring uniess otherwise noted) 
When removal causes a loss of 


more than 5 percent of the total 
weight of the potato. 


When materiaily detracting from the appearance of 
the potato or 


Enlarged, ‘doctored So sunken 
lenticels. 


Pressure bruises and sunken 
colored. 


--| When affecting more ‘than v3 of the surface . goad 
...| When affecting more than 5 percent of the surface 


..| When more than moderately shriveled, spongy, or 
flabby. 

..}| When affecting more than 25 percent of the surface... 

...| When more than 20 percent of the potatoes in any 
lot have any sprout more than 1 inch (25.4 mm) in 
length. 


Any hele more than 3/4 inch (19.1 mm) long or 
when the aggregate length of ail holes is more 
than 1% inches (31.8 .mm).! 


Wireworm or grass damage.............. 


' Definitions of damage and serious damage are based on potatoes that are 24 inches (63.5 mm) in diameter or 6 ounces 
(170.10 g) in weight. Correspondingly lesser or greater areas are permitted on smaller or larger potatoes. 


(C) TABLE 1].—INTERNAL DEFECTS 


to the vascular ring. 


When seriously detracting from the appearance oi the potato, 
or 

When removal causes a loss of more than 10 percent of the 
total weight of the potato. 


internal Discoloration confined to the vascular ring Xx. 
Hollow Heart or Holiow Heart with discoloration When affected area exceeds that of a circle % incn (19.1 


mm) in diameter.* 


of damage and serious damage are based on potatoes that are 242 inches (63.5 mm) in diameter or 6 ounces 
Correspondingly 


' Definitions of 
(170.10 g) in weight. lesser or greater areas are permitted on smaller or larger potatoes. 


Done in Washington, D.C., on July 17, 1986 
William T. Manley, 
Deputy Administrator, Marketing Programs. 
[FR Doc. 86-16508 Filed 7-22-86; 8:45 am] 
BILLING CODE 3410-02-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 50 


Modification of General Design 
Criterion 4 Requirements for 
Protection Against Dynamic Effects of 
Postulated Pipe Ruptures 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Proposed rule. 


SUMMARY: The Nuclear Regulatory 
Commission is proposing to expand the 
scope of a previous amendment to its 
regulations dealing with the protection 
of structures, systems and components 
important to safety against dynamic 
effects from postulated pipe ruptures. A 
recent final rule (51 FR 12502, April 11, 
1986) was limited to the primary coolant 
loop piping of pressurized water 
reactors (PWRs), whereas this present 
action would cover al! high energy 
piping in all nuclear power plants. This 
expanded modification of General 
Design Criterion 4 (GDC 4) is based on 
the results of recent research and 
insights from probabilistic risks 
analyses, and would allow 
demonstration of piping integrity by 
analyses to serve as a basis for 
excluding consideration of dynamic 
effects associated with pipe ruptures. A 
more extensive removal of counter 
productive hardware, such as pipe whip 
restraints and jet impingment shields, 
and other related design changes would 
be permitted if rigorour acceptance 
criteria are satisfied. The amendment 
will not impact other design 
requirements such as emergency core 
cooling system (ECCS) performance, 
containment design, and environmental 
qualification. 


DATE: Comment period expires 
September 22, 1986. Comments received 
after this date will be considered if it is 
practical to do so, but assurance of 
consideration can only be given to 
comments received on or before this 
date. 


ADDRESSES: Send comments to: The 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, ATTN: 
Docketing and Service Branch. 





Deliver comments to: Room 1121, 1717 
H Street, NW., Washington, DC between 
8:15 am and 5:00 pm weekdays. 

Copies of the regulatory analysis, 
documents referenced in this notice, and 
comments received may be examined at: 
the NRC Public Document Room at 1717 
H Street, NW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
John A. O’Brien, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 443-7854. 


SUPPLEMENTARY INFORMATION: 


Table of Contents 


I. Background 

II. Scope of Rulemaking 

Ill. Proposed Rule 

IV. Summary of Acceptance Criteria 

V. Invitation to Comment 

VI. Availability of Documents 

VIL. Finding of No Significant Environmental 
Impact: Availability 

VIII. Paperwork Reduction Act Statement 

IX. Regulatory Analysis 

X. Backfit Analysis 

XI. Regulatory Flexibility Act Certification 

List of Subjects in 10 CFR Part 50 


I. Background 


Background to this rulemaking can be 
found in the limited scope modification 
to GDC 4 published as a proposed rule 
in the Federal Register on July 1, 1985 (50 
FR 27006). Research performed by the 
NRC and industry, coupled with 
operating experience, have indicated 
that safety can be negatively impacted 
by the placement of protective devices 
such as pipe whip restraints near certain 
piping. The Commission adopted a two- 
step approach to the modification 
because safety and economic benefits 
could be quickly realized without 
extensive and time consuming review 
and discussion if the scope were 
initially limited to the primary main loop 
piping of PWRs. Substantial evidence 
had already been developed to show 
that the “leak-before-break” concept 
was valid for primary main coolant 
loops of PWRs. The Commission 
decided not to defer the limited 
application of leak-before-break 
technology while the detailed provisions 
of the proposed acceptance criteria were 
being reviewed and approved. Many 
near term operating license (NTOL) 
nuclear power plant units and operating 
nucler power plant units had requested 
exemptions from the requirements of 
GDC 4 and could benefit from the 
limited rule. A broader application of 
leak-before-break technology requires 
adoption of the proposed general 
acceptance criteria published in 
NUREG-1061, Volume 3, Chapter 5, 
November 1984, entitled “Report of the 


U.S. Nuclear Regulatory Commission 
Piping Review Committee, Evaluation of 
Potential for Pipe Breaks”. 


IL. Scope of Rulemaking 

This proposed rulemaking modifies 
General Design Criterion 4 to the extent 
that dynamic effects of pipe ruptures in 
nuclear power units may be excluded 
from the design basis provided it is 
demonstrated that the probability of 
pipe rupture is extremely low under 
conditions consistent with the design 
basis for the piping. 

Dynamic effects of pipe rupture 
covered by this proposed rule are 
missile generation, pipe whipping, pipe 
break reaction forces, jet impingement 
forces, decompression waves within the 
ruptured pipe and dynamic or non-static 
pressurization in cavities, 
subcompartments and compartments. 
However, cavities, subcompartments 
and compartments necessary to the 
containment function are not affected by 
this modification. 

To retain high safety margins, the 
application of leak-before-break 
technology to various piping systems 
should not decrease the capability of 
containments to perform their function 
of isolating the outside environment 
from potential leaks, breaks, or 
malfunctions within the containment. 
Containments will continue to be 
designed to accommodate loss of 
coolant accidents resulting from breaks 
in the reactor coolant pressure boundary 
up to and including a break equivalent 
in size to the double-ended rupture of 
the largest pipe in the reactor coolant 
system. As a consequence, 
pressurization from such breaks of the 
volumes indicated below are still 
included in the design basis even though 
other pressurizations due to pipe 
ruptures are excluded: 

1. The containment pressure 
boundary, 

2. Channeling elements (vents, vent 
headers, and downcomers) in BWR 
pressure suppression type containments, 

3. Compartment necessary to the 
containment function, for example, PWR 
ice condenser containment structures 
providing separation of containment 
volumes. 

Likewise, the design bases for 
emergency core cooling systems, and for 
environmental qualification still retain 
non-mechanistic pipe rupture. However, 
further investigations may indicate a 
ne to modify these requirements as 
well. 

This proposed amendment to GDC 4 
allows exclusion from the design basis 
of dynamic effects associated with high 
energy pipe rupture by application of 
leak-before-break technology. Only high 
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energy piping in nuclear power units 
that meet rigorous acceptance criteria is 
covered. High energy piping is defined 
as those systems having pressures 
exceeding 275 psig or temperatures 
exceeding 200°F. 

Studies completed by Lawrence 
Livermore National Laboratory under 
contract to the NRC indicate that 
adverse safety implications can result 
from requiring protective devices to 
resist the dynamic effects associated 
with postulated pipe rupture. (See 
NUREG/CR-4263, “Reliability Analysis 
of Stiff Versus Flexible Piping, Final 
Project Report”, May 1985). The 
placement of pipe whip restraints 
degrades plant safety when thermal 
growth is inadvertently restricted, 
reduces the accessibility for and 
effectiveness of inservice inspections, 
increases inservice inspection radiation 
dosages and adversely affects 
construction and maintenance 
economics. 

When leak-before-break is shown to 
be applicable to a fluid system piping, 
pipe-connected component supports 
may be redesigned excluding the effects 
of pipe rupture. The use of ASME code 
allowables in component support 
redesign is judged sufficient for 
preventing pipe rupture due to 
component support failure. Redesigned 
component supports must have 
sufficient margins such that component 
support failure is a remote cause of pipe 
rupture. Also, leak-before-break 
technology is only applicable to an 
entire piping system or analyzable 
portion thereof. Analyzable portions are 
typically segments located between 
anchor points. Leak-before-break cannot 
be applied to individual welded joints or 
other discrete locations. 


III. Proposed Rule 


The proposed rule consists-of a 
substitute sentence at the end of GDC 4 
(replacing the sentence introduced by 
the limited scope rule) permitting the use 
of analyses to exclude dynamic effects 
of pipe ruptures in all high energy piping 
in all nuclear power units. As a 
minimum, a deterministic fracture 
mechanics evaluation including the 
effects of fatigue is undertaken. 
Evaluations of potential water hammer, 
corrosion, creep damage, indirect failure 
mechanisms and other degradation 
sources which could lead to pipe rupture 
are also required. In order to 
demonstrate that the probability of fluid 
system piping rupture is extremely low, 
applicants and licensees may follow 
procedures and acceptance criteria 
developed by the staff. Current 
procedures and acceptance criteria are 
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presented in Chapter 5 of Volume 3, 
NUREG-1061, November 1984. These 
acceptance criteria are summarized in 
the next section. ~ 

The supporting safety analysis must 
demonstrate from the results of a 
fracture mechanics analysis that a 
substantial range of stable pipe crack 
sizes can exist for an extended period 
which provide detectable leaks, and that 
the fluid systems piping will not rupture 
under these conditions consistent with 
the design basis for the piping. 

The language of the proposed rule 
specifies “conditions consistent with the 
design basis for the piping.” The design 
basis for the piping means those 
conditions specified in the FSAR, as 
amended, and may include 10 CFR Part 
50 (especially the General Design 
Criteria in Appendix A to Part 50), 
applicable sections of the Standard 
Review Plan, Regulatory Guides and 
industry standards such as the ASME 
Boiler and Pressure Vessel Code. 

The heading of GDC 4 is revised from 
“Environmental and missile design 
bases” to read “Environmental and 
dynamic effects design bases” to clarify 
that this General Design Criterion 
covers other dynamic events than the 
effects of missiles. 

The term “extremely low” is used in 
this amendment to GDC 4 with reference 
to the probability of fluid system pipe 
rupture. For reactor coolant loop piping, 
a representative value which would 
qualify as “extremely low” would be of 
the order of 10~* per reactor year when 
all rupture locations are considered in 
the fluid system piping or portions 
thereof. For other piping, representative 
values will be developed consistent with 
this definition as the need arises. 
Alternatively, a deterministic evaluation 
with verified design and fabrication, in 
addition to adequate inservice 
inspection, can meet the extremely low 
probability criterion. The deterministic 
evaluation is based on the requirement 
that structures and components are 
correctly engineered to meet the 
applicable regulations and NRC- 
endorsed industry codes. 

Modifications of the licensed plant 
design of operating plants may involve 
an unreviewed safety question under 10 
CFR 50.59. Licensees of operating plants 
desiring to make modifications may 
submit a license amendment for NRC 
approval in accordance with revised 
General Design Criterion 4. The license 
amendment may also include provisions 
for an augmented leakage detection 
system or other license conditions 
developed during the rulemaking action. 

Applicants for operating licenses 
seeking to modify design features to 

- take advantage of this rule are required 


to reflect the revised design in an 
amendment to the pending FSAR. If the 
design change modifies design criteria 
set forth in the PSAR, an amendment to 
the applicable construction permit may 
also be necessary. The amendment to 
the FSAR, and the application for 
amendment of the construction permit if 
necessary, may include provisions for 
augmented leakage detection or other 
design or operating features developed 
during the rulemaking action. 

This rulemaking will introduce an 
inconsistency into the design basis by 
excluding only the dynamic effects of 
postulated pipe ruptures while still 
retaining non-mechanistic pipe rupture 
for emergency core cooling systems, 
containments, and environmental 
qualification. The Commission 
recognizes the need to address whether 
and to what extent leak-before-break 
analysis techniques may be used to 
modify present requirements relating to 
other features of facility design. 
However, this is a longer term 
evaluation. For the present, the 
proposed rule allows the removal of 
plant hardware which it is believed 
negatively affects plant performance 
and safety, while not affecting 
emergency core cooling system, 
containments, and environmental 
qualification. 

: For existing PWRs, considering 
primary coolant loops only, cost savings 
of $186 million and reductions of 34,000 
man-rem are estimated for a population 
of 85 PWRs. These figures did not 
include savings resulting from redesign 
of heavy component supports. One 
licensee seeking to take advantage of 
the modification of GDC 4 is estimating 
a per plant cost savings of $20 million 
and reduced worker exposures of about 
2000 man-rem associated solely with a 
redesign of reactor coolant pump 
supports. 

The above-mentioned value-impacts 
were realized under the already 
published limited scope amendment to 
GDC 4. Additional benefits which can 
be achieved under this broader 
amendment are discussed below. 

: For existing BWRs, considering only 
recirculation loop piping, cost savings of 
$30 million and reductions of 8,600 man- 
rem are estimated for a population of 38 
plants. 

In existing PWRs and BWRs, public 
risk is estimated to be insignificantly 
impacted, or if credit is taken for 
improved inservice inspection and 
enhanced safety, to be reduced by an 
unquantified amount. 

The Commission has not quantified 
situations in existing plants other than 
those discussed above; however, it is 
believed that other high energy piping 


will also indicate favorable value- 
impacts. 

Value-impacts resulting from this rule 
are greatest for future plants, where 
estimated costs can be reduced 
approximately $100 million per unit. Of 
this sum, about $30 million are direct 
costs and the balance stems from 
reduced financing costs and improved 
scheduling. Reduction in worker 
radiation exposures vary from plant to 
plant, but are in the range of 300 to 800 
man-rem. Public risk was not quantified, 
but is believed to decrease due to 
improved effectiveness of inservice 
inspection and enhanced safety. The 
above quoted figures are based 
primarily on the elimination of pipe 
whip restraints and jet impingement 
barriers and do not treat other facility 
changes that could result from this rule. 


IV. Summary of Acceptance Criteria 


The Commission will review and 
approve the various plant specific 
evaluations before authorizing the 
removal of hardware which mitigate the 
dynamic effects of postulated high 
energy pipe ruptures. The Commission 
review will assure that licensee and 
applicant submittals have adequately 
considered direct and indirect failure 
mechanisms and other degradation 
sources which could challenge the 
integrity of piping. 

The Commission plans to begin 
development of a Regulatory Guide and 
a Standard Review Plan section dealing 
with the proposed acceptance criteria 
associated with the Broad Scope 
modification of GDC 4 after review and 
evaluation of solicited public comment 
have been completed. 

While NRC acceptance criteria are 
subject to further elaboration and 
revision as the results of ongoing studies 
become available, some details on 
existing staff guidance (based primarily 
on Chapter 5 of Volume 3, NUREG-1061 
dated November 1984) are given below. 

The leak-before-break approach 
should not be considered applicable to 
fluid system piping, or portions thereof, 
that operating experience has indicated 
is particularly susceptible to failure from 
the effects of corrosion (e.g., 
intergranular stress corrosion cracking), 
water hammer, creep damage or low 
and high cycle (i.e., thermal, mechanical) 
fatigue. To show that piping systems are 
not susceptible to failure from water 
hammer, creep damage (that is, creep 
rupture) and corrosion, the extremely 
low probability. criterion must be 
satisfied. This can be accomplished 
through investigations of operating 
history and measures to prevent or 
mitigate these phenomena. Leak-before- 





break technology should be limited to 
piping with fluid systems operating 
temperatures less than 750°F to avoid 
difficulties associated with creep. High 
energy piping in light water reactors 
operate below this temperature and thus 
are not affected by this limitation. The 
Commission recognizes that pipe 
ruptures resulting from creep depend on 
stress histories, material properties and 
length of service in addition to operating 
temperature. Further assessments, 
particularly reflecting comments 
received on this proposed rulemaking, 
may indicate that, because of interaction 
among these factors governing creep, no 
temperature limitation should be 
specified. 

The leak-before-break approach 
should not be considered applicable if © 
there is a high probability of 
degradation or failure of the piping from 
indirect causes such as fires, missiles, 
and damage from equipment failures 
(e.g., cranes), and failures of systems or 
components in close proximity to the 
pipe. Piping systems, or portions thereof, 
located in non-Seismic Category I 
structures may take advantage of leak- 
before-break technology when it can be 
shown that these structures, either as 
originally designed or through redesign, 
can resist SSE loads with acceptable 


margin. 

The leak-before-break approach is 
applicable only in piping systems, or 
portions thereof, which have been 
verified to accurately reflect in their 
analyses the as-built configuration (as 
opposed to the design configuration). 

The leak-before-break approach is 
limited to piping systems where the 
material is not susceptible to cleavage- 
type fracture over the full range of 
systems operating temperatures. 

Leakage detection systems should be 
sufficiently reliable, redundant, diverse 
and sensitive so that a margin no less 
than 10 on detection of unidentified 
leakage from throughwall flaws exists. 
State of the art leakage detection 
requirements equivalent to Regulatory 
Guide 1.45 must be satisfied for all 
piping within the scope of this rule. 

Also, residual welding stresses and 
cold springing stresses on a case-by- 
case basis may require special remedies. 

In performing the fracture mechanics 
evaluations, the following procedure 
meets the proposed acceptance criteria. 

Specify the type and magnitude of the 
loads applied (forces, bending and 
torsional moments), their source(s) and 
method of combination. 

Identify the location(s) at which the 
highest stresses concident with poorest 
material properties occur for base 
materials, weldments, and safe ends. 


Identify the types of materials and 
materials specifications used for base 
metal, weldments and safe ends, and 
provide the material properties including 
appropriate toughness and tensile data, 
age effects such as thermal aging 
and other limitations. 

Postulate a flaw at the location(s) 
where the highest stresses coincident 
with poorest material properties occur 
for base materials, weldments and safe 
ends and that would be permitted by the 
acceptance criteria of Section XI of the 
ASME Boiler & Pressure Vessel Code. 
Demonstrate by fatigue crack growth 
analysis _ bane crack will not grow 
significantly during service. 

‘Poets a throughwall flaw at the 
location(s) above. The size of the flaw 
should be large enough so that the 
leakage is assured of detection with 


margin using the installed leak detection. 


capability when the pipes are subjected 
to normal operating loads. If auxili 

leak detection systems are relied on, 
they should be described. 

Assume that a safe shutdown 
earthquake (SSE) occurs prior to 
detection of the leak to demonstrate that 
the postulated leakage flaw is stable 
under normal operating plus SSE loads 
for a long period of time; that is, crack 
growth, if any, is minimal during an 
earthquake. 

Determine flaw size margin by 
comparing the selected leakage size 
flaw to critical size crack. Using normal 
plus SSE loads, demonstrate that there 
is a margin of at least 2 between the 
leakage size flaw and the critical size 
crack to account for the uncertainties 
inherent in the analyses and leak 
detection capability. 

Determine margin in terms of applied 
loads by a crack stability analysis. 
Demonstrate that the leakage-size 
cracks will not experience unstable 
crack growth even if larger'loads (at 
least 1.4 times the normal plus SSE 
loads) are applied. Demonstrate that 
crack growth is stable and the final 
crack size is limited such that a double- 
ended pipe break will not occur. 

The piping materials toughness (J-R 
curves) and tensile (stress-strain curves) 
properties should be determined at 
temperatures near the upper range of 
normal plant operation. The test data 
should demonstrate ductile behavior at 
these temperatures. 

The J-R curves, should be obtained 
using specimens whose thickness is 
equal or greater than that of the pipe 
wall. The specimen should be large 
enough to provide crack extension up to 
an amount consistent with J/T condition 
determined by analysis. Because 
practical specimen size limitations 
exists, the ability to obtain the desired 
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amount of experimental crack extension 
may be restricted. In this case, 
extrapolation techniques may be used. 
The stress-strain curves should be 
obtained over the range from the 
proportional limit to maximum load. 
The materials tests should be 
conducted using archival material for 
the pipe being evaluated. If archival 
material is not available, tests should be 
conducted using specimens from three 
heats of material having the same 
material specification. Test material 
should include base and weld metals. 
At least two stress-strain curves and 
two J-resistance curves should be 
developed for each of a minimum of 
three heats of materials having the same 
material specifications and thermal and 
fabrication histories as the in-service 
piping material. If the data are being 
developed from an archival heat of 
material, a minimum of three stress- 
strain curves and three J-resistance 
curves from that one heat of material is 
sufficient. The test should be conducted 
at temperatures near the upper range of 
normal plant operation. Tests should 
also be conducted at a lower 
temperature, which may represent a 
plant condition where pipe break would 
present safety concerns similar to 
normal operation. These tests are 
intended only to determine if there is 
any significant dependence of toughness 
on temperature over the temperature 
range of interest. One J-R curve and one 
stress-strain curve for one base metal 
and weld metal are considered adequate 
to determine temperature dependence. 
There are certain limitations that 
currently preclude generic use of limit- 
load analysis to evaluate leak-before- 
break conditions for eliminating pipe 
restraints. However, limit-load analysis 
can be used to demonstrate acceptable 
leak-before-break margins, provided the 
limit moment is greater then the applied 
(normal operation plus safe shutdown 
earthquake (SSE) moment at any 
location in the pipe run by a factor of at 
least three. 


V. Invitation to Comment 


Comment is invited on the following 
topics: 

1. Value-impacts associated with this 
expanded modification to GDC 4, with 
particular reference to experience with 
the use of pipe whip restraints and jet 
impingement shields near nuclear 
reactor piping. (The value-impact 
analysis prepared by Lawrence 
Livermore National Laboratory is 
available for inspection and copying for 
a fee in the NRC Public Document 
Room, 1717 H Street, NW, Washington, 
D.C.) 
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2. The scope of piping which could or 
should be affected, supported by 
technical justifications. 

3. The decision to limit impacts of this 
modification of GDC 4 to only dynamic 
effects associated with pipe rupture. 

4. The acceptance criteria which the 
Commission proposes to use to evaluate 
whether leak-before-break technology is 
applicable to specific situations. 

5. Acceptable allowable for pipe- 
connected component supports which 
would provide adequate assurance that 
component support failure would not be 
a source of the pipe rupture loads being 
eliminating from the design basis. 

6. The imposition of the 750°F 
temperature limitation as a way of 
avoiding concerns with creep damage. 


VI. Availability of Documents 


1. Copies of NUREG-1061, Volume 3, 
may be purchased by calling (202) 275- 
2060 or (202) 275-2171 or by writing to 
the Superintendent of Documents, U.S. 
Government Printing Office, Post Office 
Box 37082, Washington, D.C., 20013- 
7082, or purchased from the National 
Technical Information Service, 
Department of Commerce, 5285 Port 
Royal Road Springfield, VA 22161. 

2. Copies of NUREG/CR-4263, may be 
purchased by calling (202) 275-2060 or 
(202) 275-2171 or by writing to the 
Superintendent of Documents, U.S. 
Government Printing Office, Post Office 
Box 37082, Washington, D.C., 20013- 
7082, or purchased from the National 
Technical Information Service, 
Department of Commerce, 5285 Port 
Royal Road, Springfield, VA 22161. 


VIl. Finding of No Significant 
Envifonmental Impact: Availability 

The Commission had determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Part 51, that this rule, if 
adopted, would not be a major Federal 
action significantly affecting the quality 
of the human environment and therefore 
an environmental impact statement is 
not required. Although the removal of 
certain plant hardware could result, this 
will not alter the environmental impact 
of the licensed activities as set out in the 
Final Environmental Impact Statement 
for each facility. The environmental 
assessment and finding of no significant 
impact on which this determination is 
' based are available for inspection at the 
NRC Public Document Room, 1717 H 
Street, NW, Washington, DC. Single 
copies of the environmental assessment 
and the finding of no significant impact 
are available from John A. O’Brien, 
Office of Nuclear Regulatory Research, 
U.S. Nuclear Regulatory Commission, 


Washington, DC 20555 , telephone (301) 
443-7854. 


VIII. Paperwork Reduction Act 
Statement 


This proposed rule does not contain a 
new or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing information collection 
requirements under 10 CFR Part 50 were 
approved by the Office of Management 
and Budget approval number 3150-0011. 


IX. Regulatory Analysis 

The Commission has prepared a draft 
regulatory analysis on this proposed 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
draft analysis is available for inspection 
in the NRC Public Document Room, 1717 
H Street NW, Washington, DC. Single 
copies of the analysis may be obtained 
from John A. O'Brien, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 443-7854. The 
Commission requests public comment 
on the draft regulatory analysis. 
Comments on the draft analysis may be 
submitted to the NRC as indicated under 
the ADDRESSES heading. 


X. Backfit Analysis : 


Although a backfit analysis is not 
required by 10 CFR 50.109 because the 
proposed rule does not require licensees 
or applicants to make a change, the 
factors in 10 CFR 50.109(c) have been 
analyzed as indicated below: 

1. Statement of the specific objectives 
that the proposed backfit is designed to 
achieve. 

This rulemaking offers licensees and 
applicants new options not previously 
available while imposing no additional 
requirements. However, physical 
features at operating plants, plants 
under construction and in future designs 
can be impacted when the conditions of 
the rule are satisfied. 

Specifically, licensees and applicants 
can at their own chosing decide to 
undertake investigations to demonstrate 
that particular piping systems meet NRC 
acceptance criteria for applying leak- 
before-break technology. Successful 
demonstration will allow elimination of 
dynamic effects associated with pipe 
rupture from the design basis while not 
influencing requirements for 
environmental qualification of electrical 
and mechanical equipment, containment 
design or emergency core cooling 
system performance. When dynamic 
effects are eliminated, certain plant 
hardware (such as pipe whip restraints 
and jet impingement shields) need not 


be installed and other related changes 
can take place. In particular, internals 
and supports of pipe connected 
components, such as steam generators, 
and reactor coolant pumps need not be 
designed for the dynamic effects 
associated with pipe rupture. Dynamic 
or non-static pressurizations in cavities, 
compartments and subcompartments 
which are not part of the containment 
system can aiso be eliminated under this 
rulemaking action. The removal of pipe 
whip restraints improves safety by 
eliminating potential and unforeseen 
contact between piping and pipe whip 
restraints (which would introduce 
additional stresses by restrictng thermal 
growth). Moreover, the effectiveness of 
inservice inspections is 

worker radiation exposures are reduced 
and construction economics are 
improved. 

2. General description of the activity 
that would be required by the licensee 
or applicant in order to complete the 
backfit. 

In order for licensees or applicants to 
take advantage of leak-before-break 
technology they must provide sufficient 
information to satisfy stringent NRC 
leak-before-break acceptance criteria. 
For example, materials test data must be 
available to support the leak-before- 
break evaluation. The acceptance 
criteria require leakage detection 
systems which are diverse, reliable, 
redundant and sensitive such that a 
margin of a factor of 10 exists on 
undetected leakage from the crack 
assumed in the fracture mechanics 
analyses: Applicants or licensees 
electing to implement leak-before-break 
technology may need to upgrade or 
improve existing leakage detection 
systems, although it is possible that 
some plants may have adequate leakage 
detection systems already. 
Modifications of the licensed plant 
design of operating plants may involve 
an unreviewed safety question under 10 
CFR 50.59. Where it is determined that 
an unreviewed safety question is 
involved, licensees of operating plants 
desiring to make modifications should 
submit a license amendment for NRC 
approval in accordance with revised 
GDC 4. A simple removal of pipe whip 
restraints and jet impingement barriers 
would not involve an unreviewed safety 
question. However, modification to 
component internals and supports 
would involve an unreviewed safety 
question. Applicants for operating 
licenses seeking to modify design 
features to take advantage of revised 
GDC 4 are required to reflect the revised 
design in an amendment to the pending 
FSAR. If the design change modifies 





design criteria set forth in the PSAR, an 
amendment to the applicable 
construction permit may also be 
necessary. 

3. Potential change in risk to the pubic 
from the accidental offsite release of 
radioactive materials. 

Best estimate increases in public risks 
are a total of .003 man-rem from a 
population of 85 PWR primary loops and 
.17 man-rem from 38 BWR recirculation 
loops. When all piping in the plant is 
considered, public risk is not likely to 
increase by more than a few man-rem. 
These best estimates consider only the 
potential for protective devices to 
mitigate accidents. Thus, according to 
these best estimates calculations, when 
the accident mitigation potential is 
removed, public risk increases. The 
contractor (LLNL) that prepared the 
Regulatory Analysis for this rulemaking 
noted that: 

“Many experts believe, however, that 
the proposed Broad Scope rule change 
could conceivably reduce public risk, 
arguing that pipe whip restraints and jet 
impingement barriers may actually 
decrease the reliability of piping 
systems by limiting access to pipe 
welds, therefore reducing the 
effectiveness of in-service inspection, 
and by potentially restricting the 
movement of piping during routine 
operation and thus increasing pipe 
stresses caused by restraint of thermal 
expansion. This latter situation could 
occur, for example, if pipe whip 
restraints (which are designed to 
accommodate thermal expansion 
displacements measured during 
preoperational plant testing) were to be 
installed incorrectly. In this value- 
impact assessment, however, we have 
assumed that restraints are installed as 
designed and have not attempted to 
quantify any effect that avoidance of 
possible pipe bind might have on public 
risk. Similarly, we have not attempted to 
take credit for increased piping 
reliability due to improved effectiveness 
of in-service inspection.” (UCID-20397). 

4. Potential impact on radiological 
exposure to facility employees. 

For the population of 85 PWRs 
(considering only primary coolant loops) 
and the population of 38 BWRs 
(considering only the recirculation loop), 
occupational exposures are reduced by 
34,000 and 8,600 man-rem, respectively. 
When the scope of piping is expanded to 
other piping inside the containment, 
these best estimates could be increased 
severalfold. 

5. Installation and continuing costs 
associated with the backfit, including 
the cost of facility down times or the 
cost of construction delay. 


For future plant designs, cost savings 
of approximately $100 million per plant 
can be achieved, of which 
approximately $30 millon is direct cost 
and the remainder is due to improved 
construction schedule and reduced 
financing costs. For the 85 PWRs 
operating or under construction and 
considering only the primary coolant 
loops, cost savings of about $200 million 
result while for the 38 BWRs operating 
or under construction and considering 
only the recirculation loop, cost savings 
of about $30 million result. Additional 
benefit is proportional to the extent that 
leak-before-break is applicable to other 
piping. 

6. The potential safety impact of 
changes in plant or operational 
complexity including the effect on other 
proposed and existing regulatory 
requirements. 

The proposed rule is calculated to 
improve safety and increase the 
effectiveness of inservice inspection, 
reduce worker radiation exposures and 
positively impact construction and 
maintenance economics. This 
rulemaking allows the removal of 
counterproductive hardware from the 
plant and leads to significantly less 
complexity in plant operations. Fire 
protection is enhanced since 
surveillance and movement about the 
plant is improved. Thermal efficiency is 
also improved since insulation may now 
be added to sections of high energy 
piping which previously, because of pipe 
whip restraints, had no pipe insulation. 

7. The estimate resource burden on 
the NRC associated with the proposed 
backfit; and the availability of such 
resources. 

It is estimated that 10 to 20 NRC man- 
years of effort to review industry 
initiatives and additional research over 
the next several years are needed to 
respond to actions taken under the 
Broad Scope GDC 4 Rule. In view of 
Gramm-Rudman-Hollings constraints, 
prioritization within NRC Offices would 
need to be adjusted to make the 
resources available. 

8. The potential impact of differences 
in facility type, design or age on the 
relevancy and practicality of the 
proposed backfit. 

Because of existing problems with 
stress corrosion cracking in BWRs, the 
Broad Scope GDC 4 amendment is 
expected to have far greater impacts on 
PWRs than BWRs. Age is not a factor in 
implementing this rule. Value-impacts 
are more in future plants and less in 
operating plants. 

9. Whether the proposed backfit is 
interim or final and if interim, the 
justification for imposing the proposed 
backfit on an interim basis. 


Federal Register / Vol. 51, No. 141 / Wednesday, July 23, 1986 / Proposed Rules 


Any backfits under the Broad Scope 
GDC 4 modification are final. 


XL. Regulatory Flexibility Act 
Certification 


As required by the Regulatory 
Flexibility Act of 1980, (5 U.S.C. 605(b)), 
the Commission certifies that this rule, if 
adopted, will not have a significant 
economic impact on a substantial 
number of small entities. This rule 
affects only the licensing and operation 
of nuclear power plants. The companies 
that own these plants do not fall within 
the scope of the definitions of “small 
entities” set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR Part 121. 


List of Subjects in 10 CFR Part 50 


Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is proposing to adopt the following 
amendments to 10 CFR Part 50. 


PART 50—DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 


1. The authority citation for Part 50 
continues to read as follows: 


Authority: Secs. 103, 104, 161, 182, 183, 186, 
189, 68 Stat. 936, 937, 948, 953, 954, 955, 956, as 
amended, sec. 234, 83 Stat. 1244, as amended 
(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2236, 
2239, 2282); secs. 201, 202, 206, 88 Stat. 1242, 
1244, 1246, as amended (42 U.S.C. 5841, 5842, 
5846), unless otherwise noted. 

Section 50.7 also issued under Pub. L. 95- 
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851). 
Sections 50.57(d), 50.58, 50.91, and 50.92 also 
issued under Pub. L. 97-415, 96 Stat. 2071, 
2073 (42 U.S.C. 2133, 2239). Section 50.78 also 
issued under sec. 122, 68 Stat. $39 (42 U.S.C. 
2152). Sections 50.80-50.81 also issued under 
sec. 184, 68 Stat. 954, as amended (42 U.S.C. 
2234). Sections 50.100-50.102 also issued 
under sec. 186, 68 Stat. 955 (42 U.S.C. 2236). 

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273), §§ 50.10 (a), (b), 
and (c), 50.44, 50.46, 50.48, 50.54, and 50.80(a) 
are issued under sec. 161b, 68 Stat. 948, as 
amended (42 U.S.C. 2201(b)); §§ 50.10 (b) and 
(c) and 50.54 are issued under sec. 161i, 68 
Stat. 949, as amended (42 U.S.C. 2201(i)); and 
§§ 50.55(e), 50.59(b), 50.70, 50.71, 50.72, 50.73, 
and 50.78 are issued under sec. 1610, 68 Stat. 
950, as amended (42 U.S.C. 2201(0)). 
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2. In Appendix A, General Design 
Criterion 4 is revised to read as follows: 


Appendix A—General Design Criteria 
for Nuclear Power Plants 


* * * 


I. Overall Requirements 


* * * * * 


Criterion 4—Environmental and dynamic 
effects design bases. 

Structures, systems, and components 
important to safety shall be designed to 
accommodate the effects of and to be 
compatible with the environmental 
conditions associated with normal operation, 
maintenance, testing, and postulated 
accidents, including loss-of-coolant 
accidents. These structures, systems, and 
components shall be appropriately protected 
against dynamic effects, including the effects 
of missiles, pipe whipping, and discharging 
fluids, that may result from equipment 
failures and from events and conditions 
outside the nuclear power unit. However, 
dynamic effects associated with postulated 
pipe ruptures in nuclear power units may be 
excluded from the design basis when 
analyses reviewed and approved by the 
Commission demonstrate that the probability 
of fluid system piping rupture is extremely 
low under conditions consistent with the 
design basis for the piping. 


* * * * * 


Dated at Washington, DC, this 18th day of 
July 1986. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 
[FR Doc. 86-16524 Filed 7-22-86; 8:45 am] 
BILLING CODE 7590-01-M 


DEPARTMENT OF ENERGY 
10 CFR Part 205 
[Docket No. IE-86-24] 


Reports of Major Electric Utility 
System Emergencies; Proposed 
Changes in Requirement 


AGENCY: Department of Energy. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Office of International 
Affairs and Energy Emergencies (IE) of 
the Department of Energy (DOE) 
proposes to amend the regulations set 
forth at 10 CFR 205.350 et seg., which 
require reports of major electric utility 
system emergencies. The proposed 
amendments modify the regulations to 
reflect current DOE organizations and 
responsible officials, to define more 
precisely the type of events which must 
be reported, and to reduce the reporting 
burden on utilities and other entities 
subject to the reporting requirements. In 


addition, IE requests comments as to 
what, if any, other amendments might 
be appropriate. 

DATE: Comments by September 8, 1986. 


ADDRESSES: Send comments to: James 
M. Brown, Jr., Office of Energy 
Emergency Operations, (IE-242) 
Department of Energy, Forrestal 
Building, Mail Stop 8F-055, 1000 
Independence Avenue, SW., 
Washington, D.C. 20585, (202) 252-5150. 


FOR FURTHER INFORMATION CONTACT: 

Norton Savage, Ofice of Energy 
Emergency Operations (IE-242) 
Department of Energy, Forrestal 
Building, Mail Stop 8F-055, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 252-1705 

Lise Courtney M. Howe, Office of 
Assistant General Counsel for 
International Affairs, (GC—41), 
Department of Energy, Forrestal 
Building, Mail Stop 6E-050, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 252-2900. 


SUPPLEMENTARY INFORMATION: 
I. Background 


On January 12, 1981, the Economic 
Regulatory Administration (ERA) of 
DOE issued rules, contained in 10 CFR 
205.350-205.354, to implement its 
responsibility under Sections 202({a) and 
311 of the Federal Power Act (FPA) 
(Pub. L. 66-280, 16 U.S.C. 824(a) and 
825(j)) regarding reporting of major 
electric utility system emergencies. (See 
46 FR 2956, January 12, 1981.) Those 
functions were vested in the Secretary 
of Energy under Section 301(b) of the 
DOE Organization Act (Pub. L. 95-91, 42 
U.S.C. 7151(b}}, and subsequently were 
delegated by the Secretary to the ERA 
Administrator. Responsibility for 
emergency programs later was 
transferred to the Office of 
Environmental Protection, Safety, and 
Emergency Preparedness and then to the 
Office of International Affairs and 
Energy Emergencies. 

Section 202(a) of the FPA authorizes 
certain actions as are necessary to 
assure an abundant supply of electric 
energy throughout the country, and 
Section 311 provides for the collection of 
data for the purposes of reporting the 
problems and developments of the 
electric power industry to Congress. To 
satisfy these mandates of the FPA, 
DOE’s regulations require the reporting 
of major electric utility system 
emergencies, customer load reductions, 
and significant service interruptions in 
bulk electric power supply and actions 
taken to minimize their impact. A 
number of technical changes were made 
to the regulations when they were 


revised on August 5, 1983 (48 FR 31010, 
July 6, 1983). 


Il. Proposed Amendments 


Generally, the proposed amendments 
modify the existing rules in order to 
reflect the current organization of DOE, 
to define more precisely the types of 
events which must be reported to DOE, 
and to reduce the reporting burden on 
electric utilities and other entities 
subject to the reporting requirements. 


A. Proposed Amendments to Reflect 
Current DOE Organization 


Proposed amendments to reflect 
current DOE organization are as follows: 

(a) Section 205.350—“Office of 
Environmental Protection, Safety, and 
Emergency Preparedness (EP)” is 
proposed to be “Office of International 
Affairs and Energy Emergencies (IE). 

(b) Section 205.351—“EP Alert 
Coordination Officer” is proposed to be 
“DOE Emergency Operations Center. 

(c) Section 205.352—“*ACO” is 
proposed to be “DOE Emergency 
Operations Center.” 


B. Proposed Substantive Amendments 


Section 205.351, Reporting 
Requirements, presently requires 
electric utilities or other covered entities 
to report to DOE certain types of 
emergencies, customer load reductions, 
and significant service interruptions. 
DOE proposes to amend Section 205.351 
by consolidating paragraphs (a) through 
(f) of Section 205.351, each of which 
describes a different type of situation 
which must be reported, and Section 
205.353, Fuel Emergencies, which 
contains another type of reportable 
event, into four principal categories of 
events. The four principal categories are: 
Loss of Firm System Loads, Voltage 
Reductions or Public Appeals, 
Vulnerabilities that Could Impact 
System Reliability, and Fuel Supply 
Emergencies. DOE believes this 
consolidation of reportable events will 
clarify existing reporting requirements 
by defining more precisely the types of 
conditions which must be reported to 
DOE. As explained below, the proposed 
revision also will reduce in certain 
respects the reporting burden on electric 
utilities and other entities subject to the 


_ requirements. 


Under the new “Loss of Firm System 
Loads” category (proposed 
§ 205.352(a)(2)), DOE proposes to raise 
the reporting threshold for loss of 
service to firm load for 15 minutes or 
more, contained in § 205.351(e) of the 
present regulations, to reduce the 
reporting burden on affected utilities. 
Specifically, utilities with a peak load in 





the prior year of 3000 MW or more must 
report service interruptions only if the 
firm load loss totals 300 MW or more. 
The reporting threshold is increased 
from 200 MW to 300 MW, which will 
reduce the reporting burden on the 
larger utilities. Utilities with a peak load 
in the prior year of less than 3000 MW 
must report service interruptions only if 
the firm load loss totals 200 MW or 
more. The reporting threshold is 
increased from 100 MW to 200 MW, 
which will reduce the reporting burden 
on the small utilities. This action will 
not affect adversely the quality of the 
data being collected from those utilities. 

The proposed “Fuel Supply 
Emergencies Category” (proposed 
§ 205.351(d)) contains a new condition 
requiring a report when: 

Unscheduled emergency generation is 
dispatched, causing an abnormal use of a 
particular fuel type, such that the future 
supply or stocks of that fuel could reach a 
level which threatens the reliability or 
adequacy of electric service. 


It is expected that a condition of this 
nature will occur very infrequently and 
only in case of dire emergency, so that 
the reporting burden is small. However, 
DOE believes that the reporting on this 
type of condition will better enable it to 
carry out its FPA responsibilities, and 
therefore we believe that the benefit 
associated with the requirement 
outweighs the minor additional 
reporting burden. 

Finally, in a subcategory under the 
new category entitled “Vulnerabilities 
That Could Impact System Reliability” 
(proposed § 205.351)c)(1)), DOE 
describes more completely than in the 
current § 205.351(d)(3), acts of physical 
sabotage or terrorism directed at an 
electric power supply system which 
must be reported to DOE. Proposed 
paragraph (c)(1) provides that: 

(1) Reports are required for any actual 
or suspected act(s) or physical sabotage 
(not vandalism) or terrorism directed at 
an electric power supply system, local 
or regional, in an attempt to either: 

(i) Disrupt or degrade the service 
reliability of the local or regional bulk 
electric power supply system, or 

(ii) Disrupt, degrade, or deny electric 
power service to: 

(A) A specific facility (industrial, 
military, governmental, private), or 

(B) A specific service (transportation, 
communication), or 

(C) A specific locality (town, city, 
county). 


C. Proposed Deletion and Redesignation 


DOE proposes to delete the § 205.253, 
Fuel Emergencies, because the reporting 
requirement established therein is 
proposed to be set forth in the new “Fuel 


Supply Emergencies” category. DOE 
er proposes to redesignate current 

§ 205.354, Special Investigation and 

Reports as § 205.353, and to remove 

§ 205.354. 


III. Comments Procedures 
A. Written Comments 


You are invited to participate in this 
proceeding by submitting information, 
views, or arguments with respect to the 
proposed amendments of 10 CFR Part 
205. Comments should be submitted no 
later than September 8, 1986, to the 
address indicated in the “ADDRESSES” 
section of this preamble and should be 
identified on the outside envelope and 
on the document with the docket 
number and the designation: “Report of 
Major Electric Utility Systems 
Emergencies, Docket NO. IE-86-24.” 
Two copies should be submitted. All 
comments received will be available for 
public inspection in the DOE Reading 
Room, Room 1E-190, James Forrestal 
Building, 1000 Independence Avenue 
SW., Washington, DC 20585, between 
the hours of 8:00 a.m. and 4:00 p.m., 
Monday through Friday. 

Any information or data submitted 
which you consider to be confidential 
must be so identified and submitted in 
writing, one copy only. DOR reserves 
the right to determine the confidential 
status of such information or data and to 
treat it according to its determination. 


B. Public Hearing 


DOE believes that the amendments 
proposed in this Notice present no 
substantial issues of fact or law and are 
unlikely to have a substantial impact on 
the nation’s economy or large numbers 
of individuals or business. Accordingly, 
DOE is not scheduling a public hearing 
as provided by section 501(c) of the 
Department of Energy Organization Act 
(DOE Act) (Pub. L. 95-91, 42 U.S.C. 7191) 
and the Administrative Procedure Act 
(Pub. L. 89-554, 5 U.S.C. 553). If a 
significant number of persons request an 
opportunity for oral presentation of 
views. data and arguments, a public 
hearing could be held after public 
notice. 


IV. Other Matters 
A. Executive Order 12291 


Section 3 of Executive Order {E.O.) 
12291 (46 FR 13193, February 19, 1981) 
requires that agencies subject to it 
determine whether a proposed rule is a 
“major rule,” as defined by Section 1(b) 
of E.O. 12291, and prepare a regulatory 
impact analysis for each major rule. 
Since the proposed amendments 
principally either reduce or clarify 
present reporting requirements, or 
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update the rules to reflect DOE's current 
organization, DOE has determined that 
they do not meet the E.O. 12291 
definition of a major rule as one likely to 
result in: (1) An annual effect on the 
economy of $100 million or more; (2) a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State of local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


B. Regulatory Flexibility Act 


The Regulatory Flexibility Act (Pub. L. 
96-354, 5 U.S.C. 601-612), requires 
Federal agencies to consider the impact 
of proposed regulations on small 
businesses, small governmental units, 
and other small entities; to consider the 
ability of small entities to comply with 
the proposed regulations; and to 
consider less stringent alternative 
compliance standards for small entities. 
An agency is required to prepare a 
regulatory flexibility analysis to 
document its consideration of these 
factors except in the situation where the 
agency determines that a regulation will 
not have a significant economic impact 
on a substantial number of small 
entities. The proposed amendments will 
not impose any additional burdens or 
impact on small entities, but rather they 
will reduce or clarify existing reporting 
obligations on certain entities. 
Therefore, DOE does not believe the 
obligations involved have a significant 
impact on small entities, and 
accordingly, as required by Section 
603(b) of the Act, DOE certifies that 
these amendments will not have 
significant economic impact on a 
substantial number of small entities. 
Thus, a regulatory flexibility analysis 
will not be prepared. 


C. Environmental Review 


DOE has determined that the 
proposed amendments, which are 
essentially administrative in nature, 
clearly are not a major Federal action 
with significant environmental impact. 
Consequently, the proposed 
amendments do not require preparation 
of an Environmental Assessment or 
Environmental Impact Statement under 
the National Environmental Policy Act 
of 1969, as amended, (Pub. L. 91-190, 42 
U.S.C. 4321, et seg.) 
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D. Paperwork Reduction Act 


The existing reporting requirement 
contained in Section 205.351 has been 
approved by OMB and assigned the 
control number 1901-0288. This notice 
has been submitted to OMB for its 
comments under Section 3504(h) of the 
Paperwork Reduction Act (Pub. L. 96— 
511, 44 U.S.C. 3504(h)). 


List of Subjects in 10 CFR Part 205 


Electric power, Electric utilities, 
Reporting and recordkeeping 
requirements. 

In consideration of the foregoing, 
Chapter II, Title 10 of the Code of 
Federal Regulations is proposed to be 
amended as set forth below. 


Issued in Washington, DC, July 16, 1986. 
David B. Waller, 


Assistant Secretary, International Affairs and 
Energy Emergencies. 


PART 205—[ AMENDED] 


1. The authority citation for 
§§ 205.350-205.353 continues to read as 
follows: 

Authority: Department of Energy 
Organization Act, Pub. L. 95-91 (42 U.S.C. 
7101); Federal Power Act, Pub. L. 66-28 (16 
U.S.C. 791 et seg.). 


2. Title 10, Part 205, Subpart W, 
§§ 205.350, 205.351, 205.352 and 205.353 
are revised, and § 205.354 is removed to 
read as follows: 


Subpart W—Electric Power System 


Permits and Reports; Applications; 
Administrative Procedures and 
Sanctions 


* * 2 * * 


Report of Major Electric Utility System 
Emergencies 
§ 205.350 General purpose. 

The purpose of this rule is to establish 
a procedure for the Office of 
International Affairs and Energy 
Emergencies (IE) to obtain current 
information regarding emergency 
situations on the electric energy supply 
systems in the United States so that 
appropriate Federal emergency response 
measures can be implemented in a 
timely and effective manner. The data 
also may be utilized in developing 
legislative recommendations and reports 
to the Congress. 


§ 205.351 Reporting requirements. 

For the purpose of this section, a 
report or a part of a report may be made 
jointly by two or more entities. Every 
electric utility or other entity engaged in 
the generation, transmission or 
distribution of electric energy for 
delivery and/or sale to the public shall 


report promptly, through the DOE 
Emergency Operations Center, by 
telephone, the occurrence of any event 
such as described in paragraphs (a) 
through (d) of this section. These 
reporting procedures are mandatory. 
Entities that fail to comply within 24 
hours will be contacted and reminded of 
their reporting obligation. 

(a) Loss of Firm System Loads, caused 


y: 

(1) Any load shedding actions 
resulting in the reduction of over 100 
megawatts (MW) of firm customer load 
for reasons of maintaining the continuity 
of the bulk electric power supply 
system. 

(2) Equipment failures/system 
operational actions attributable to the 
loss of firm system loads in excess of 15 
minutes, as described below: 

(i) Reports from entities with a 
previous year recorded peak load of 
over 3000 MW are required for all such 
losses of firm loads which total over 300 


(ii) Reports from all other entities are 
required for all such losses of firm loads 
which total over 200 MW or 50 percent 
of the system load being supplied 
immediately prior to the incident, 
whichever is less. 

(3) Other events or occurrences which 
result in a continuous interruption for 3 
hours or longer to over 50,000 customers, 
or more than 50 percent of the total 
customers being served immediately 
a to the interruption, whichever is 

ess. 

(b) Voltage reductions or public 
appeals. (1) Reports are required for any 
anticipated or actual system voltage 
reductions of 3 percent or greater for 
purposes of maintaining the continuity 
of the bulk electric power supply 
system. 

(2) Reports are required for any 
issuance of a public appeal to reduce the 
use of electricity for purposes of 
maintaining the continuity of the bulk 
electric power system. 

(c) Vulnerabilities that could impact 
system reliability. (1) Reports are 
required for any actual or suspected 
act(s) of physical sabotage (not 
vandalism) or terrorism directed at an 
electric power supply system, local or 
regional, in an attempt to either: 

(i) Disrupt or degrade the service 
reliability of the local or regional bulk 
electric power system, or 

(ii) Disrupt, degrade, or deny electric 
power service to: 

(A) A specific facility (industrial, 
military, governmental, private), or 

(B) A specific service (transportation, 
communications), or 

(C) A specific locality (town, city, 
county). 


26401 


(2) Reports are required for any other 
abnormal emergency system operating 
condition(s) or other event(s) which 
could or would constitute a hazard to 
maintaining the continuity of the bulk 
electric power supply system. 

(d)} Fuel Supply Emergencies. (1) 
Reports are required for any anticipated 
or existing fuel supply emergency 
situation which would threaten the 
continuity of the bulk electric power 
supply system, such as: 

(i) Fuel stocks or hydro project water 
storage levels are at 50 percent (or less) 
of normal for that time of the year, and a 
continued downward trend is projected. 

(ii) Unscheduled emergency 
generation is dispatched causing an 
abnormal use of a particular fuel type, 
such that the future supply or stocks of 
that fuel could reach a level which 
threatens the reliability or adequacy of 
electric service. 


§ 205.352 Information to be reported. 


The emergency situation data shall be 
supplied to the DOE Emergency 
Operations Center in accordance with 
the current DOE pamphlet on reporting 
procedures. The initial report shall 
include the utility name; the area 
affected; the time of occurrence of the 
initiating event; the duration or an 
estimate of the likely duration; an 
estimate of the number of customers and 
amount of load involved; and whether 
any known critical services such as 
hospitals, military installations, pumping 
stations or air traffic control systems, 
were or are interrupted. To the extent 
known or reasonably suspected, the 
report shall include a description of the 
events initiating the disturbance. The 
DOE may require further clarification 
during or after restoration of service. 


§ 250.353 Special investigation and 
reports. 


If directed by the Director, Office of 
Energy Emergency Operations in writing 
and noticed in the Federal Register, a 
utility or other subject entity 
experiencing a condition described in 
§ 205.351 above shall submit a full report 
of the technical circumstances 
surrounding the power system 
disturbance, including the restoration 
procedures utilized. The report shall be 
filed at such times as may be directed 
by the Director, Office of Energy 
Emergency Operations. 


§ 250.354 [Removed] 
[FR Doc. 86-16519 Filed 7-22-86; 8:45 am] 
BILLING CODE 6450-01-™ 





FARM CREDIT ADMINISTRATION 
12 CFR Part 615 


Funding and Fiscal Affairs; Capital 
Adequacy and Minimum Capital 
Requirements 


AGENCY: Farm Credit Administration. 
ACTION: Notice of proposed rulemaking. 


summary: The Farm Credit 
Administration (FCA), by the Farm 
Credit Administration Board (FCA 
Board), publishes for comment proposed 
regulations relating to capital adequacy 
and minimum capital for Farm Credit 
System (System) institutions. The 
proposed regulations implement section 
4.3 to the Farm Credit Act of 1971, 12 
U.S.C. 2154 (Act), as added by the Farm 
Credit Amendments Act of 1985, Pub. L. 
99-205 (1985 Amendments), under which 
the FCA is directed to cause System 
institutions to achieve and maintain 
adequate capital. 

DATE: Written comments must be 
received on or before September 22, 
1986. 


Appress: Submit any comments in 
writing to Frederick R. Medero, General 
Counsel, Farm Credit Administration, 
McLean, VA 22102-5090. Copies of all 
communications received will be 
available for examination by interested 
parties in the Office of General Counsel, 
Farm Credit Administration. 


FOR FURTHER INFORMATION CONTACT: 
Gary L. Norton, Senior Attorney, Office 
of General Counsel, Farm Credit 
Administration, McLean, VA 22102- 
5090, (703) 883-4020. 

SUPPLEMENTARY INFORMATION: Section 
4.3 of the Act, 12 U.S.C. 2154, directs the 
FCA to cause System institutions to 
achieve and maintain adequate capital. 
The FCA is empowered to establish 
minimum capital requirements for 
System institutions and to use other 
means, at its discretion, to ensure that 
System institutions maintain adequate 
capital levels. Failure to maintain the 
capital level required may be deemed by 
the FCA to constitute an unsafe and 
unsound practice. The FCA is 
authorized to issue capital directives to 
require institutions that fail to meet the 
minimum capital requirements to submit 
and adhere to financial plans that are 
acceptable to the FCA. Such plans shall 
describe the means and timing by which 
the institution will attain the minimum 
capital level. Capital directives are 
enforceable under the provisions of 
section 5.31 of the Act, 12 U.S.C. 2267, 
and 12 CFR Part 622. The FCA may 
consider an institution's progress in 
achieving the minimum capital 


requirement when the institution 
requests approval for actions that affect 
earnings and capital. 

The proposed regulations implement 
the requirements of the Act by 
establishing capital requirements for 
System institutions and providing for 
differential capital regulation. Under 
differential capital regulation, the FCA 
will exercise its statutory authority to 
approve and regulate activities and 
transactions of System institutions 
based on the capital level of the 
institution. The proposed regulations 
establish regulatory zones within which 
System institutions will be authorized to 
take a number of actions that previously 
required FCA prior approval. Such 
actions include the establishment of 
interest rates, payment of dividends, 
and distribution of earnings. The 
proposed regulations provide FCA 
approval! for well-capitalized institutions 
to undertake these actions when they 
are carried out in accordance with the 
institutions’ financial plans. For an 
institution whose capital strength has 
deteriorated and which has been placed 
iusto a lower regulatory zone, the 
proposed regulations limit or withdraw 
automatic FCA approval for certain 
actions that affect the institution's 
capital level. Regulatory intervention by 
the FCA into the operations of System 
institutions will correspond directly to 
the degree of financial risk inherent in 
the institution. Differential capital 
regulation is intended to minimize the 
FCA’s involvement in the management 
of strongly capitalized and soundly 
operated System institutions and to 
focus greater regulatory attention on 
institutions in a financially weak 
condition. 

Proposed regulation § 615.5206 
establishes capital requirements that are 
based on the level of unallocated 
retained earnings of each System 
institution. The unallocated retained 
earnings of each institution is a critical 
capital component, which protects the 
institution's owner-borrowers and 
holders of the System's debt obligations 
by providing a buffer to prevent the 
institution's insolvency during adverse 
economic cycles or as a result of 
unexpected losses. Proposed regulation 
§ 615.5214 establishes capital 
requirements that are based on the total 
capital of System institutions, which 
includes unallocated retained earnings, 
member-invested stock, and equities 
allocated to members. The allowance 
for loan losses, which protects an 
institution from known loan-related 
losses, is not considered capital for 
purposes of either regulation. 

In determining minimum capital 
requirements, the FCA recognizes that 
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the various types of System institutions 
are exposed to different levels of risk 
depending on the lending environment 
in which they operate, their 
organizational structure, and statutory 
capitalization requirements. 
Accordingly, the proposed regulations 
establish different capital requirements 
for institutions operating under different 
titles of the Act. Institutions operating 
under the same title of the Act are 
subject to uniform capital requirements 
regardless of asset size, geographic 
location, or the type of agriculture 
served. The proposed regulations 
provide that the FCA may adjust the 
capital requirements from time to time 
to reflect changes in the System's 
operating environment or other factors 
which alter the System’s risk exposure. 

Proposed regulation § 615.5206 
establishes four regulatory zones, Zones 
A, B, C, and D, which apply to each 
System institution based on its level of 
unallocated retained earnings. 
Institutions classified in Zone A are in a 
strong capital position and therefore no 
restrictions are placed on their capital- 
related activities, such as establishment 
of interest rates and distribution of 
earnings. The level of restrictions on 
each institution's activities increases 
when the institution is classified in 
lower regulatory zones. Additionally, 
each institution is precluded from taking 
any action that would cause it to be 
classified in a regulatory zone where 
such action is prohibited. 

The Farm Credit System Capital 
Corporation (Capital Corporation) was 
chartered by the FCA on February 24, 
1986. The Capital Corporation is 
authorized to obtain funds from System 
institutions to purchase loans and 
provide financial assistance to System 
institutions experiencing financial 
difficulties. The Capital Corporation 
obtains funds by requiring other System 
institutions to pay assessments and 
purchase the Capital Corporation’s 
stock and debt obligations. The payment 
of assessments and the purchase of 
Capital Corporation stock and debt 
obligations can affect the capital levels 
of contributing System institutions. The 
FCA has determined that for the 
purpose of determining the regulatory 
zone of an institution, adjustments 
should be made to compensate for 
contributions to the Capital Corporation. 
Accordingly, proposed regulation 
§ 615.5206{c) authorizes contributing 
institutions to adjust their unallocated 
retained earnings percentage by adding 
a percentage of the amounts paid as 
assessments and the interest expense 
that is incurred as a result of purchasing 
the Capital Corporation's stock or debt 
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obligations. The adjustments will be 
phased out over a 3-year period ending 
in 1988. The adjustments authorized in 
paragraph (c) are not reflected on the 
institution's financial statements, which 
must be prepared in accordance with 
Generally Accepted Accounting 
Principles (GAAP). 

Proposed regulation § 615.5208 
requires each System institution to 
calculate its unallocated retained 
earnings percentage and total capital 
percentage on a monthly basis and 
submit a certified statement to the FCA 
within 30 days following the end of each 
calendar quarter, and whenever the 
institution’s regulatory zone changes. 
Proposed regulation § 615.5210 provides 
that the FCA may adjust an institution's 
unallocated retained earnings 
percentage or regulatory zone whenever 
the FCA determines that the institution 
is exposed to greater than normal risks 
as a result of the institution's 
management or operations or when the 
institution's financial position is not 
fairly stated. Such adjustments may be 
made when the FCA determines an 
institution's allowance for losses is not 
established in accordance with GAAP; 
when unallocated retained earnings are 
diverted to avoid providing funds to the 
Capital Corporation; or when 
unrecognized gains, unrecognized 
contingent liabilities, or other non- 
balance sheet items materially distort 
the institution's financial condition. The 
FCA will notify the institution of the 
reason for the adjustments and the 
institution's revised regulatory zone 
within 20 days of submission of the 
institution's certified report. 

Proposed regulation § 615.5220 
requires each System institution to 
adopt a financial plan and to conduct its 
operations in accordance with the plan. 
Each financial plan shall describe the 
institution's financial goals for the 
following 3 fiscal years and the 
institution's strategies for achieving its 
net worth, earnings, and other financial 
objectives. The financial plan shall 
include the financial objectives of the 
institution relating to profitability, 
liquidity, loan growth, loan mix, credit 
quality, and other key objectives. In 
addition, each financial plan must 
contain quarterly standards, pro forma 
financial statements, and monthly 
operating budgets. The board of 
directors of each bank and association 
is required to approve the institution’s 
financial plan no later than 30 days prior 
to the beginning of the fiscal year. Each 
institution is required to operate in 
accordance with the board-approved 
financial plan and all changes to the 


plan must be approved by the board of 
directors. 

Proposed regulation § 615.5225 
requires institutions classified in Zone D 
and banks and large production credit 
associations classified in Zone C to 
submit their financial plans to the FCA 
for approval. The same approval 
requirement also applies to any 
institution that fails to meet the 
minimum total capital levels provided 
for in § 615.5214. There is an exception 
to this approval requirement in proposed 
regulation § 615.5225(d) that applies to 
any institution that has complied with 
the assessment directives of the Capital 
Corporation and has achieved the 
earnings requirements set forth in the 
regulation. 

Proposed regulation § 615.5230 
establishes interim requirements for 
conserving System capital that must be 
incorporated into each institution's 
financial plan during the period in which 
the Capital Corporation is in operation, 
The interim requirements limit 
dividends payable by each institution to 
the average amount paid as a percent of 
net income during the 3-year period 1983 
to 1985. Institutions are prohibited from 


’ changing capital plans and programs if 


such changes would result in a reduction 
in the earings ability of the institutions 
as measured by the average interest 
margin attained by the institutions - 


’ during 1983 to 1985. Limitations are also 


placed on each institution's authority to 
reduce interest rates. An institution may 
reduce its base spread only if the 
amount of such decrease can be 
demonstrated to result in an increase in 
total loan interest income over the 
amount that would have resulted in the 
absence of the decrease in spread. 


List of Subjects in 12 CFR Part 615 


Accounting, Agriculture, Banks, 
banking, Capital, Government securities, 
Investments, Rural areas. 

As stated in the preamble, it is 
proposed that Part 615 of Chapter VI, 
Title 12, of the Code of Federal 
Regulations be revised as follows: 

1. The authority citation for Part 615 is 
revised to read as follows: 

Authority: Secs. 4.3, 5.9, 5.17, Pub. L. 99-205, 
99 Stat. 1678, 12 U.S.C. 2154, 2243, 2252. 


2. The title for Part 615 is revised to 
read as follows: 


PART 615—FUNDING AND FISCAL 
AFFAIRS 


~ * * * * 


3. Subpart H is revised to read as 
follows: 


Subpart H—Capital Requirements 


Sec. 

615.5200 General. 

615.5202 Definitions. 

615.5204 Capital adequacy of System 
institutions. 

615.5206 Capital requirements—unallocated 
retained earnings. 

615.5208 Unallocated retained earnings 
percentage, total capital percentage— 
computation and reporting. 

615.5201 Determination of regulatory zone. 

615.5212 Differential capital regulation— 
general. 

615.5213 Regulatory standards. 

615.5214 Total capital—minimum standards. 


Subpart H—Capital Requirements 


§615.5200 General. 


This subpart contains requirements 
pertaining to capital adequacy and 
minimum capital for Farm Credit System 
institutions. Section 615.5202 contains 
definitions applicable to each regulation. 
Section 615.5204 prescribes the 
responsibilities of boards and 
management of each System institution 
for maintaining adequate capital. The 
two capital requirements that are 
applicable to System institutions are set 
forth in §§ 615.5206 and 615.5214. 
Sections 615.5208, 615.5210, 615.5212, 
and 615.5213 set forth requirements 
related to computation and reporting, 
procedures applicable to the 
determination of regulatory zones, and 
the regulatory standards for each zone. 


§ 615.5202 Definitions. 


For the purposes of this subpart, the 
following definitions shall apply 
(account numbers contained in these 
definitions refer to numbers in the Chart 
and Description of Accounts for each 
System institution maintained by the 
Farm Credit Administration): 

(a) “Allowances for losses” means the 
allowance for losses on loans (Account 
420); allowance for losses on 
investments in paid-in surplus—PCA 
(Account 422); allowance for losses on 
loans in process of foreclosure, 
judgments, etc. (Account 424); allowance 
for losses on acquired property (Account 
428); and any valuation account 
established and maintained in 
accordance with Farm Credit 
Administration instructions or approval. 

(b) “Average total assets” for a year 
or portion thereof means (yearend total 
assets of the prior year plus monthend 
total.assets for each month of the 
current year) (1 plus number of months 
to date). 

(c) “Capital stock” means all classes 
of capital stock and participation 
certificates: 





(d) “Generally accepted accounting 
principles” has the same meaning as 
that term as defined in § 621.2(a) of this 
chapter. 

(e) “Net interest margin percentage” 
means year-to-date interest income 
minus interest expense, divided by 
average total assets, expressed as an 
annualized percentage. The Farm Credit 
Administration shall issue specific 
instructions governing the calculation of 
this percentage. 

(f) “Qualified public accountant” has 
the same meaning as that term as 
defined in § 621.2(21) of this chapter. 

(g) “Return on assets” means the year- 
to-date net income of a System 
institution divided by its average total 
assets expressed as an annualized 
percentage. 

(h) “Total asssets” means the total 
assets of an institution as determined in 
accordance with Farm Credit 
Administration instructions for the 
preparation of financial and statistical 
reports (FCA F&R). For banks for 
cooperatives, total assets shall be 
increased by participation loans sold by 
a bank for cooperatives to the Central 
Bank for Cooperatives and reduced by 
its investment in the Central Bank for 
Cooperatives. 

(i) “Total capital” means capital 
stock, unallocated retained earnings, 
and 

(1) For Federal intermediate credit 
banks, legal reserve reduced by 
impairment (Accounts 456-10, 456-16, 
and 459); 

(2) For production credit associations, 
equity reserve reduced by impairment 
(Accounts 453 and 454), allocated 
surplus (Account 464), and paid-in 
surplus reduced by impairment 
{Accounts 475 and 476); 

(3) For banks for cooperatives, 
allocated surplus (Accounts 464.05 and 
464.10), and reserves for contingencies 
allocate to patrons (Account 480). 

(j) “Total capital percentage” means 
the relationship between the total 
capital of an institution and its total 
assets reflected as a percentage. The 
percentage is calculated by dividing 
total capital by total assets. 

(k) “Unallocated retained earnings” 
means the undistributed earnings of an 
institution that have not been allocated 
to the institution's members or patrons. 
The unallocated retained earnings for 
each type of institution are contained in 
the following accounts: 

(1) For Federal land banks: 

(i) Legal reserve, reduced by 
impairment (Accounts 456 and 459); 

(ii) Surplus reserve (Account 462); and 

(iii) Earned surplus (Account 471). 

(2) For Federal land bank 
associations: 


(i) Legal reserve, reduced by 
impairment (Accounts 456 and 459); 

(ii) Surplus reserve (Account 462); and 

(iii) Earned surplus (Account 471). 

(3) For Federal intermediate credit 


s: 

(i) Surplus—unallocated (Account 
465-05); 

(ii) Surplus—reserved, reduced by 
impairment (Accounts 465-10 and 468); 

(iii) Undistributed earings (Account 
478); and 

(iv) Reserve for contingencies— 
unallocated (Account 481) 

(4) For production credit associations: 

{i) Surplus reserved (Account 465-10); 

(ii) Undistributed earnings (Account 
478); 

{iii) Earnings reserved for stock 
dividends (Account 482); and 

(iv) Earnings reserved for patronage 
distributions (Account 484). 

(5) For banks for cooperatives: 

(i) Unallocated surplus (Account 465- 


}; 

(ii) Surplus reserved (Account 465-10); 
and 

(iii) Undistributed earnings (Account 
478). 

(i) “Unallocated retained earnings 
percentage” means the relationship 
between the unallocated retained 
earnings of an institution and its total 
assets reflected as a percentage. The 
percentage is calculated by dividing 
unallocated retained earnigns by total 
assets. 


§615.5204 Capital adequacy of System 
institutions. 


(a) Responsibilities. The Farm Credit 
Administration is required to establish 
minimum levels of capital for System 
institutions. The board of directors and 
management of each System institution 
are responsible for the maintenance of 
adequate capital to protect the 
institution against the business and 
financial risks faced by the institution. 

{b) Measures of capital adequacy. The 
adequacy of capital of each System 
institution is determined on the basis of 
its unallocated retained earnings 
percentage and its total capital 
percentage. Section 615.5206 prescribes 
unaliocated retained earnings 
percentages that are used to determine 
thr regulatory zones applicable to 
System institutions. Minimum total 
capital percentages are set forth in 
§ 615.5214. 

(c) Adjustment of standards. Capital 
adequacy standards may be adjusted 
from time to time by the Farm Credit 
Administration to reflect changes in the 
operating environment of the System, 
which, in the judgment of the Farm 
Credit Administration, affect the level of 
capital necessary to protect the 
institutions’ borrowers and investors. 
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§ 615.5206 Capital requirements— 
unallocated retained earnings. 

(a) Base of protection. Each System 
institution shall maintain a level of 
unallocated retained earnings sufficient 
to protect against business and financial 
risks. The actions of System institutions 
that can affect the capital position of the 
institutions are subject to differential 
regulation by the Farm Credit 
administration based on the level of 
unallocated retained earnings of the 
institutions. The unallocated retained 
earnings percentage of each institution 
and the regulatory zone in which each 
institution operates are determined in 
accordance with this section and 
§§ 615.5208 and 615.5210. 

(b) Regulatory zones. Table 1 sets 
forth the regulatory zones for each type 
of System institution and identifies the 
unallocated retained earnings 
percentage applicable to each zone. The 
percentages in Table 1 represent the 
bottom limit for each zone. There are 
four zones for each type of institution. 
Zone A represents institutions that have 
a strong unallocated retained earnings 
position. Zones B, C, and D represent 
institutions with decreasing levels of 
unallocated retained earnings. 

(c) Adjustments for contributions. (1) 
During 1986, 1987, and 1988, the 
determination of each System 
institution's unallocated retained 
earnings percentage for purposes of 
determining its regulatory zone shall be 
adjusted to compensate for the payment 
of assessments to and purchase of 
obligations of the Farm Credit System 
capital Corporation. In each of these 
years, a percentage of the amounts 
provided to the Capital Corporation 
shall be added to the institution's 
unallocated retained earnings. 

(2) For each of the y86-88, a 
decreasing percentage of the cumultive 
amounts of assessments paid or 
obligations purchased after January 23, 
1986, shall be added to the institutions’ 
unallocated retained earnings as 
follows: 


(3) In determining cumulative amounts 
supplied: 

(i) assessments for operating expenses 
shall be included at their full amounts. 

(ii) Purchases of obligations of the 
Capital Corporation shall be included to 
the extent of the imputed costs of 
foregone interest resulting from this 
purchase. Imputed interest shall be 
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computed on the basis of average 
System debt costs during the period 
minus any dividend or interest paid by 
the Capital Corporation. 

(iii) Losses incurred on debt, stock, or 
any other such obligation shall be 
included at the amount of such loss 
when recognized in accordance with 
generally accepted accounting principles 
under instructions issued by the Capital 
Corporation. 


TABLE 1.—REGULATORY ZONES UNALLOCATED 
RETAINED EARNINGS PERCENTAGE 


(Percentages represent the bottom of the indicated zone) 


§ 615.5208 Unallocated retained earnings 
percentage, total capital percentage— 
computation and reporting. 

(a) Each System institution shall 
compute its unallocated retained 
earnings percentage monthly and 
determine its regulatory zone on the 
basis of § 615.5206, Table 1. Each 
System institution shall file a certified 
report with the Farm Credit 
Administration, not more than 30 days 
following the last day of each calendar 
quarter, which shall identify the 
unallocated retained earnings 
percentage for the institution for the 
monthend of each month of such 
calendar quarter. The report shall also 
disclose the institution’s total capital 
percentage for purposes of § 615.5214. 
The report shall be in such form and 
include such technical components as 
determined by the Farm Credit 
Administration. The report shall be 
dated and manually signed on behalf of 
the institution by the person designated 
by the board of directors to certify the 
reports of condition and performance in 
accordance with § 621.12 of this chapter 
and the chief executive officer. The 
name and position title of each person 


signing the report shall be typed or 
printed beneath each signature. The 
statement to which the signers of the 
report shall attest shall read as follows: 
The undersigned certify that this report has 
been prepared in accordance with all 
applicable statutory and regulatory 
requirements and that the information 
contained herein is true, correct, and 
complete to the best of his/her knowledge. 


(b) In addition to filing quarterly 
reports in accordance wth paragraph (a) 
of this section, each institution that, on 
the basis of its monthly computation of 
its unallocated retained earnings 
percentage, determines that the 
regulatory zone for the institution is 
lower than the zone designation made at 
the beginning of the quarter shall file a 
certified report not later than 30 days 
after the end of the month that identifies 
the new unallocated retained earnings 
percentage. 


§615.5210 Determination of regulatory 
zone. 

(a) The zone determination of each 
institution made in accordance with 
§ 615.5208(a) for the last month of the 
quarter, or in accordance with 
§ 615.5208(b) for a month within a 
quarter, shall be the regulatory zone 
within which the institution will operate 
for the following quarter or remainder of 
a quarter, except when the Farm Credit 
Administration makes a determination 
to change such zone in accordance with 
the provisions of this section. 

(b) (1) Upon receipt of the quarterly 
report of each institution required by 
§ 615.5208(a), or interim report in 
accordance with § 615.5208(b), the Farm 
Credit Administration shall review the 
zone determination made by the 
institution and, where appropriate, 
adjust the retained earnings percentage 
calculation of the institution in 
accordance with paragraph (c) of this 
section, or change the zone 
determination of the institution in 
accordance with the criteria contained 
in paragraph (d) of this section. 

(2) Not later than 20 days following 
receipt of a report filed in accordance 
with § 615.5208, the Farm Credit 
Administration may notify the reporting 
institution that the regulatory zone 
within which such institution will be 
operating is different from the zone 
determination made by the institution. 
In the event of such determination, the 
Farm Credit Administration shall 
provide the institution with the 
following information: 

(i) An explanation of the adjustments 
to the unallocated retained earnings 
percentage calculation made in 
accordance with paragraph (c) of this 
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section, including the amount of and 
basis for such adjustments. 

(ii) An explanation of any changes to 
the zone determination based on the 
operating and management criteria 
contained in paragraph (d) of this 
section. 

(iii) An explanation of any corrective 
actions the institution can take that 
have not previously been communicated 
to the institution which will correct the 
deficiencies cited. 

(c) The Farm Credit Administration 
may adjust the unallocated retained 
earnings percentage calculation 
contained in the report filed by the 
institution based on one or more of the 
following factors: 

(1) The amount of the allowance for 
losses as determined by the institution 
is less than the amount that is 
determined in accordance with 
generally accepted accounting 
principles. 

(2) The institution faces risk of 
material loss that is not reflected on its 
financial statements. Such risks may 
arise from unrecorded standby letters of 
credit, futures contracts, and other 
unrecorded financial risks. 

(3) A determination by the Farm 
Credit Administration that financial 
statements reflect any transactions that 
are not necessary to the normal course 
of business. 

(4) The institution has entered into 
transactions that elevate form over 
substance. 

(5) The Farm Credit Administration 
has determined that it is necessary to 
compute the unallocated retained 
earnings percentage on the basis of 
average total assets in order to reflect 
accurately the financial condition of the 
institution. 

(d) Zone changes. The Farm Credit 
Administration may change the zone 
determination for a System institution in 
accordance with paragraph (b) of this 
section by taking into account operating 
and management characteristics of the 
institution which can substantially 
increase the operating or business risk 
facing the institution including, but not 
limited to, the following: 

(1) The Farm Credit Administration 
has commenced proceedings pursuant or 
ancillary to the provisions of Part C of 
Title V of the Act. 

(2) The institution exhibits unusually 
high risk, due to inadequate asset 
liability matching, improper loan 
programs or pricing, or other factors. 

(3) The institution's process for 
determining the level of loan and loan- 
related risk and establishing the 
allowance for losses is inadequate and 
such deficiency has received comment 





in the most recent report of an 
examination conducted or adopted by 
the Farm Credit Administration or in an 
opinion or management letter issued by 
the institution's qualified public 
accountant. 

(4) The institution has an inadequate 
system of internal controls or operating 
procedures as documented in the most 
recent report of examination conducted 
or adopted by the Farm Credit 
Administration. 

(5) The opinion of the qualified public 
accountant issued to a System 
institution on its most recent financial 
statements is other than unqualified. 


§ 615.5212 Differential capital reguiation— 
general. 

The Farm Credit Administration shall 
exercise its statutory authority to 
approve and regulate activities and 
transactions of System institutions on 
the basis of differential capital 
regulation in accordance with the 
provisions of § 615.5213. Generally, for 
institutions that have the highest capital 
ratios the Farm Credit Administration 
will provide regulatory approval for 
actions relating to the setting of interest 
rates, the distribution of earnings, and 
other matters subject to regulation or 
otherwise requiring Farm Credit 
Administration approval when such 
actions are carried out in accordance 
with the institution's financial plan. As 
the capital position of an institution 
deteriorates, automatic Farm Credit 
Administration approvals for actions 
affecting the institution’s capital levels 
are withdrawn, or limited by the 
requirement for the Farm Credit 
— approval of the financial 
plan. 


§ 615.5213 Regulatory standards. 

The Farm Credit Administration 
provides regulatory approval for the 
following activities of System 
institutions subject to any applicable 
approvals required by the district bank 
or other limitations or restrictions 
regarding such activities contained in 
paragraph (e) of this section, other 
regulations in this part, or the bylaws of 
the institutions. Approvals provided by 
this section are subject to the 
requirement that each institution is 
prohibited from taking any action that 
would cause its unallocated retained 
earnings to be reduced to the extent that 
the institution would be in a regulatory 
zone where such action would not be 
approved. 

(a) Zone A.—{1) Federal land banks. 
The Farm Credit Administration 
approves the following actions when 
taken in accordance with the 
institution's financial plan: 


(i) The establishment of or changes to 
the rate of interest charged on loans 
made by the bank; 

(ii) The payment of dividends on 
capital stock; 

(iii) The payment of patronage refunds 
to borrowers; 

(iv) The payment of any fair and 
reasonable salary to the chief executive 
officer of the bank. 

(2) Federal intermediate credit banks. 
The Farm Credit Administration 
approves the following actions when 
taken in accordance with the bank's 
financial plan: 

(i) The’same actions as are provide for 
with respect to Federal land banks in 
accordance with paragraph (a)(1) of this 
section; 

(ii) The provision of financial 
assistance to production credit 
associations, provided that the 
combined group district Federal 
intermediate credit bank/production 
credit association is classified as Zone B 
or A. If the combined group is classified 
as Zone C or below, financial assistance 
may only be provided in accordance 
with specific approval of the Farm 
Credit Administration. 

(3) Banks for cooperatives. The Farm 
Credit Administration approves the 
following actions when taken in 
accordance with the institution's 
financial plan: 

(i) The same actions providef for with 
respect to Federal land banks in ; 
accordance with paragraph (a)(1) of this 
section; 

{ii) The retirement of capital stock and 
allocated equities. 

(4) Federal land bank associations. 
The Farm Credit Administration 
approves the following actions when 
taken in accordance with the 
institution's financial plan: 

{i) The payment of dividends on 
capital stock; 

(ii) The payment of patronage refunds 
to borrowers; 

(5) Production credit associations. The 
Farm Credit Administration approves 
the same actions provided for with 
respect to Federal land banks in 
accordance with paragraphs (a)(1) (i) 
through (iii) of this section when taken 
in accordance with the association's 
financial plan. 

(b) Zone. B.—{1) Federal land banks. 
The Farm Credit Administration 
approves the same actions provided for 
in paragraph (a)(1) of this section in 
accordance with the institution's 
financial plan, subject to the following 
limitations: 

(i) Dividends on capital stock shall not 
exceed 8 percent per annum; 

(ii) The portion of any patronage 
refund paid in cash shall not exceed 50 
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percent of the total amount of the 
patronage refund. 

(2) Federal intermediate credit banks. 
The Farm Credit Administration 
approves the following actions when 
taken in accordance with the 
institution's financial plan: 

(i) The same actions subject to the 
same restrictions as are applicable to 
Federal land banks as provided for in 
paragraph (b)(1) of this section; 

(ii) The provisions of financial 
assistance to production credit 
associations provided that the combined 
group district Federal intermediate 
credit/bank production credit 
association’s zone is B or above. If the 
combined group zone is C or below, 
financial assistance may only be 
provided in accordance with specific 
approval of the Farm Credit 
Administration. 

(3) Banks for cooperatives. The Farm 
Credit Administration approves the 
following actions when taken in 
accordance with the institution’s 
financial plan: : 

(i) The same actions subject to the 
same restrictions applicable to Federal 
land banks as provided for in paragraph 
(b)(1) of this section; 

(ii) The retirement of capital stock aiid 
allocated equities. 

(4) Federal land bank associations. 
The Farm Credit Administration 
approves the same actions provided for 
in paragraph (a)(4) of this section when 
taken in accordance with the 
institution's financial plan, subject to the 
following limitations: 

(i) Dividends on capital stock shall not 
exceed 8 percent per annum; 

{ii) The portion of any patronage 
refund paid in cash sha!l not exceed 50 
percent of the total patronage refund. 

(5) Production credit associations. 
The Farm Credit Administration 
approves the same actions provided for 
in paragraph (a)(5) of this section when 
taken in accordance with the 
institution's financial plan subject to the 
following limitations: 

(i) Dividends on capital stock shall not 
exceed 8 percent per annum; 

{ii) The portion of any patronage 
refund paid in cash shall not exceed 50 
percent of the total patronage refund. 

(c) Zone C.—{1) Federal land banks. 
(i) The Farm Credit Administration 
approves the following actions when 
taken in accordance with the 
institution's financial plan approved by 
the Farm Credit Administration 
pursuant to § 615.5225: 

(A) The establishment of or changes 
to the rate of interest charged on loans; 

(B) The payment of patronage refunds 
to borrowers, provided that the total 
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amount of patronage refunds paid in a 
year shall not exceed 50 percent of the 
earnings of the institution for such year. 
The portion of any patronage refund 
paid in cash shall not exceed 25 percent 
of the total amount of the patronage 
refund. 

(C) The payment of any fair and 
reasonable salary to the chief executive 
officer of the bank. 

(ii) The institution may not pay 
dividends on capital stock. 

(2) Federal intermediate credit banks. 
(i) The Farm Credit Administration 
approves the same actions subject to the 
same restrictions provided for with 
respect to Federal land banks in 
accordance with paragraph (c)(1) of this 
section when taken in accordance with 
the financial plan approved by the Farm 
Credit.Administration pursuant to 
§ 615.5225. 

(ii) The institution may only provide 
financial assistance to a production 
credit association with the specific 
approval of the Farm Credit 
Administration. 

(3) Banks for cooperatives. The Farm 
Credit Administration approves the 
following actions when taken in 
accordance with the financial plan 
approved by the Farm Credit ° 
Administration pursuant to § 615.5225: 

(i) The same actions subject to the 
same restrictions provided for with 
respect to Federal land banks in 
accordance with paragraph (c)(1) of this 
section. 

(ii) The retirement of capital stock and 
allocated equities. 

(4) Federal land bank associations. (i) 
The Farm Credit Administration 
approves the payment of patronage 
refunds when done in accordance with 
the institution’s financial plan, subject to 
the restrictions applicable to Federal 
land banks in accordance with the 
provisions of paragraph (c)(1) of this 
section. 

(ii) The institution may not pay 
dividends on capital stock. 

(5) Production.credit associations. (i) 
The Farm Credit Administration 
approves the following action when 
taken in accordance with the 
institution's financial plan approved in 
accordance with § 615.5225: 

(A) The establishment of or changes 
to the rate of interest charged on loans; 

(B) The payment of patronage refunds 
to borrowers, provided that the total 
amount of patronage refunds paid in a 
year shall not exceed 50 percent of the 
earnings of the institution for such year. 
The portion of any patronage refund 
paid in cash shall not exceed 25 percent 
coe total amount of the patronage 


(ii) The institution may not pay 
dividends on capital stock. 

(d) Zone D. Institutions operating in 
Zone D have an inadequate level of 
unallocated retained earnings. 

(1) Federal land banks. (i) The Farm 
Credit Administration approves the 
establishment of or changes to the rate 
of interest charges on loans when done 
in accordance with the institution's 
financial plan approved by the Farm 
Credit Administration pursuant to 
§ 615.5225. 

(ii) The institution may not pay 
dividends on capital stock. 

(iii) The institution may not pay 
patronage refunds. 

(iv) Salary. The rate of compensation 
paid to the chief executive officer is 
subject to the specific approval of the 
Farm Credit Administration. 

(2) Federal intermediate credit banks. 
(i) The Farm Credit Administration 
approves or denies approval for the 
same action taken in accordance with 
the institution's financial plan approved 
by the Farm Credit Administration 
pursuant to § 615.5225, as is provided for 
with respect to Federal land banks in 
accordance with the provisions of 
paragraph (d)(1) of this section. 

(ii) The institution shall not provide 
financial assistance to production credit 
associations. 

(3) Banks for cooperatives. (i) The 
Farm Credit Administration approves or 
denies approval for the same actions 
taken in accordance with the 
institution's financial plan approved by 
the Farm Credit Administration 
pursuant to § 615.5225, as is provided for 
with respect to Federal land banks in 
accordance with the provisions of 
paragraph (d)(1) of this section. 

(ii) The institution may not retire 
capital stock or allocated equities 
except with the specific approval of the 
Farm Credit Administration. 

(4) Federal land bank associations. 
The institution may not pay patronage 
refunds or dividends on any class of 
stock. 

(5) Production credit associations. (i) 
The Farm Credit Administration 
approves the establishment of or 
changes to the rate of interest charged 
on loans when done in accordance with 
the institution’s financial plan approved 
in accordance with § 615.5225. 

(ii) The institution may not pay 
patronage refunds or dividends on any 
class of stock. 


§615.5214 Total capital—minimum 
standards. 

(a) For the purpose of protecting the 
interests of holders of System debt 
instruments, the Farm Credit 
Administration has established total 


capital requirements applicable to 
System institutions. The minimum total 
capital requirements are applicable to 
Federal land banks, Federal 
intermediate credit banks, production 
credit associations, banks for 
cooperatives, the Central Bank for 
Cooperatives, and the Farm Credit 
System Capital Corporation. Each 
System institution is required to 
maintain a level of total capital not less 
than the level set forth in paragraph (b) 
of this section. The minimum total 
capital requirements are separate from 
and in addition to the requirements set 
forth in § 615.5206 for unallocated 
retained earnings. 

(b) The minimum total capital 
percentages are as follows: 


combined group shall be deter- 
mined on the basis of a combined financial statement after 
elimination of intercompany accounts. 


(c) In addition to, or in lieu of, any 
other action authorized by law, the Farm 
Credit Administration may issue a 
directive to a System institution that 
fails to maintain its total capital 
percentage at or above its required level 
as established under paragraph (b) of 
this section. Such directive may require 
the System institution to submit and 
adhere to a plan acceptable to the Farm 
Credit Administration describing the 
means and timing by which the System 
institution shall achieve its required 
total capital percentage. 

(d) Any System institution that fails to 
maintain a total capital percentage at or 
above its level provided for in paragraph 
(b) of this section shall be subject to the 
restrictions imposed by § 615.5213 for 
institutions classified in Regulatory 
Zone D. 

(e) Any Federal intermediate credit 
bank operating in a district where the 
total capital percentage for the 
combined district Federal intermediate 
credit bank and production credit 
associations is less than 10.5 percent 
shall be subject to the provisions of 
paragraphs (c) and (d) of this section. 
The total capital percentage for the 
combined production credit associations 
and Federal intermediate credit bank in 





a district is determined by combing the 
statements of each institution involved 
after elimination of intercompany 
accounts. 

(f) Any Federal intermediate credit 
bank that fails to maintain a total 
capital percentage at or above its level 
as set forth in paragraph (b) of this 
section shall require each production 
credit association and other financing 
institutions to purchase such amounts of 
additional stock or participation 
certificates as are necessary to cause 
the total capital percentage of the bank 
to equal or exceed the level provided for 
in paragraph (b) of this section. 

(g) The Farm Credit System Capital 
Corporation shall assess eligible System 
institutions for such amounts of 
additional capital as are necessary in 
order that the liabilities of the 
Corporation do not exceed its assets. 

5. Subpart I is revised to read as 
follows: 

Subpart |—Financial Operations 

Sec. 

615.5220 Bank and association financial 
plans. 

615.5225 Financial plans—approval. 

615.5230 Financial plans—interim 
requirements. 


Subpart |—Financial Operations 
§ 615.5220 Bank and association financial 
plans. 


(a) General. The board of each bank 
and association, as a part of its strategic 
planning process, shall adopt and 
approve a financial plan not later than 
30 days prior to the commencement of 
each fiscal year which shall address the 
financial operations of the institution for 
3 or more years. Financial plans shall be 
prepared in accordance with technical 
instructions issued by the Farm Credit 
Administration. 

(b) Content. Each institution's 
financial plan shall contain: 

(1) The portion of the institution's 
strategic plan which contains the long- 
term goals for the institution's financial 
operations. 

(2) Statements of the financial 
objectives which must be met in order to 
achieve the long-term goals of the 
institution. These shail include, but are 
not limited to, objectives relating to: 
profitability, liquidity, loan growth, loan 
mix, credit quality, asset/liability 
management, debt management, and 
loanable funds. 

(3) The net worth objectives of the 
institution that include minimum and 
maximum levels of unallocated retained 
earnings and total capital and the 
institution’s plan for achieving or 
maintaining those objectives. 


(4) An earnings plan which 
incorporates the institution’s asset/ 
liability management strategy, loan 
pricing programs, operating budget, and 
other considerations necessary to 
achieve the institution's profitability 
objective. 

(5) Specific quarterly standards for 
each of the financial objectives which 
can be used to evaluate and measure 
performance to determine whether the 
objectives are being achieved. 

(6) Detailed pro forma financial 
statements for each fiscal quarter 
covered by the plan. These shall include 
income statements, balance sheets, 
summary statements of changes in 
financial position, and statements of 
changes in capital. 

(7) A detailed monthly operating 
budget for the first year of the plan 
which itemizes all material operating 
expenses and income sources, and a 
summary operating budget for each 
subsequent year covered by the plan. 

(8) An explanation of the institution’s 
loan pricing programs which shall 
include: 

(i) Lending rates and fees for variable 
rate, fixed rate, and differential rate 
lending programs; 

(ii) Target levels of loan volume for 
each loan program as a percentage of 
the institution’s total loan portfolio; and 

(iii) An analysis of the contribution of 
each program to the earnings of the 
institution. 

(9) All key assumptions and estimates 
used in the development of the financial 
plan, including but not limited to, loan 
volume, interest rates, debt costs, loan 
chargeoffs, levels of nonaccrual loans 
and acquired property, and financial 
assistance to be provided to the Farm 
Credit System Capital Corporation and 
other System institutions. Key 
assumptions shall be developed using 
independent sources of information, 
quantitative analysis of independent 
variables, and statistical techniques. 

(c) Monitoring, control, and reporting. 
Each institution shall maintain a 
monitoring, control, and reporting 
process that shall be used by the 
institution to objectively measure its 
performance under the financial plan. 
The institution shall prepare control 
reports for the board which compare the 
institution's performance against 
objectives in the plan and which contain 
price and volume variance analyses for 
interest income, costs of debt 
obligations, net interest margin, and net 
income. 

(d) Changes to financial plans. 
Changes to the institution's financial 
plan shall be approved by its board of 
directors. Each approved change shall 
be supported with sufficient 
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documentation to isolate the reason for 
the change and the effect of the change 
upon attainment of each of the 
institution’s financial objectives. 
Changes resulting from revisions in 
assumptions or estimates should be 
clearly stated and contain evidence of 
the corrective action taken by the 
institution to improve its future 
forecasting of sssumptions or estimates. 

(e) Adherence to financial plans. The 
operation of each System institution 
shall be in accordance with its financial 
plan. 


§ 615.5225 Financial plans—approval. 


(a) Banks. Each System bank that, in 
accordance with § 615.5206, is classified 
in Zone C or D shall submit its financial 
plan prepared in accordance with 
§ 615.5220 to the Farm Credit 
Administration for approval, except as 
provided in paragraph (d) of this section. 
Financial plans of System banks shall 
be submitted to the Farm Credit 
Administration not later than 25 days 
prior to the beginning of a fiscal year, or, 
in the case of the reclassification of a 
bank not later than 30 days after the last 
day of the calendar quarter. The Farm 
Credit Administration shall notify the 
bank of the date of receipt of the 
financial plan. Within 30 days after the 
date of receipt of the financial plan, the 
Farm Credit Administration may 
provide the institution with notice of 
approval or disapproval of the plan or of 
deficiencies in the plan which must be 
corrected in order for the plan to be 
analyzed and acted on. If the institution 
has received no communication 
regarding the plan from the Farm Credit 
Administration within 30 days after the 
date of the notice of receipt of the 
financial plan by the Farm Credit 
Administration, the financial plan shall 
be deemed to have been approved. 

(b) Production credit associations. (1) 
Each production credit association that, 
in accordance with § 615.5210, is 
classified in Zone D and each 
production credit association in Zone C 
that has total assets in an amount 
greater than 50 percent of total assets of 
the combined district Federal 
intermediate credit bank and production 
credit associations shall submit 
financial plans and be subject to the 
same approval procedures applicable to 
banks in accordance with paragraph (a) 
of this section, except as provided in 
paragraph (d) of this section. 

(2) Financial plans of production 
credit associations that are not subject 
to the provisions of paragraph (b)(1) of 
this section shall be approved by the 
district Federal intermediate credit bank 
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in accordance with procedures 
established by the bank. 

(c) Federal land bank associations. 
Financial plans of Federal land bank 
associations shall be approved by the 
district Federal land bank in accordance 
with procedures established by the 
bank. 

(d) Exceptions. The provisions of this 
section that require the approval of 
financial plans of banks and 
associations classified in Zone C shall 
not apply to any institution that: 

(1) Has paid all current assessments 
and made all required purchases of 
obligations issued by the Farm Credit 
System Capital Corporation; and 

(2) Is maintaining the lesser of: 

(i) Return on assets, excluding any 
payment of assessments of or purchases 
of obligations issued by the Farm Credit 
System Capital Corporation, and 
payment of income taxes of 1.00 percent 
for banks for cooperatives and 0.75 
percent for institutions other than banks 
for cooperatives; and 

(ii) Net interest margin percentage of 
not less than 1.00 percent for Federal 
land banks or 1.50 percent for 
institutions other than Federal land 
banks. 


§615.5230 Financial plans—interim 
requirements. 


During the period in which the Capital 
Corporation is in operation, the financial 
plans of each System institution 
prepared in accordance with § 615.5220 
shall conform with the following 
requirements: 

(a) The amount of dividends paid as a 
percentage of unallocated retained 
earnings shall not exceed the amount of 
the average annual dividend paid as a 
percentage of unallocated retained 
earnings for the years 1983, 1984, and 
1985. The amount of patronage refunds 
paid as a percentage of net income shall 
not exceed the amount of the average 
annual patronage refund paid as a 
percentage of net income for the years 
1983, 1984, and 1985. 

(b) Changes in the institution's 
capitalization resulting form decreases 
in stock purchase requirements, 
modifications of equity revolvement 
periods, or other changes in the 
institution's capital plans or programs 
shall not reduce the institution's 
projected net interest margin percentage 
below the sum of the net interest margin 
percentages for the years 1983, 1984, and 
1985, divided by three. For purposes of 
this paragraph, projected net interest 
margin percentage shall be increased by 
foregone interest resulting from Capital 
Corporation assessments and purchases 
of its obligations. 


(c) Any decrease in the base spread of 
the institution shall be justified on the 
basis of a statistical and economic 
analysis that demonstrates that such 
decrease will increase total loan interest 
income over the level that the institution 
would have realized without the spread 
decrease. Base spread means the higher 
of (1) the weighted average loan rate on 
July 23, 1986, minus the weighted 
average rate paid for its outstanding 
interest-bearing obligations on the same 
date or (2) the sum of the weighted 
average spreads on the first day of each 
month in the years 1983, 1984, and 1985, 
divided by 36. 

Frank W. Naylor, Jr., 

Chairman. 

[FR. Doc. 86-16489 Filed 7-22-86; 8:45 am] 
BILLING CODE 6705~01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Housing — Federal Housing 
Commissioner 


24 CFR Parts 200, 203, 204, 213, 220, 
221, 222, 226, 227, 234, 235, 237, and 
240 


[Docket No. R-86-1294; FR-1928] 


Single Family Mortgage Insurance on 
Hawaiian Home Lands 


AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 

ACTION: Proposed rule. 


SUMMARY: This rule would implement 
section 247 of the National Housing Act, 
which authorizes insurance on 
mortgages executed by native 
Hawaiians on one- to four-family 
residences located on Hawaiian Home 
Lands. Rules governing Hawaiian Home 
Lands are necessary to reflect the role of 
the Department of Hawaiian Home 
Lands in providing security to the 
Secretary in this special mortgage 
insurance program, and to set out the 
distinctive mortgage application and 
claims processing requirements 
associated with the program. When 
effective, the rule should make FHA 
insurance on Hawaiian Home Lands 
properties much more readily available. 
DATE: Comments must be received on or 
before September 22, 1986. 

ADDRESSES: All comments concerning 
this proposed rule should be addressed 
to the Rules Docket Clerk, Office of the 
General Counsel, Room 10276, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, DC 20410. Persons 
submitting comments should include 
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their names, addresses, and telephone 
numbers and refer to the docket number 
and title indicated in the heading of this 
rule. All comments submitted will be 
available for public inspection in the 
Office of the Rules Docket Clerk at the 
above address during regular business 
hours. 


FOR FURTHER INFORMATION CONTACT: 
Alan Kappeler, Director, Office of 
Insured Single Family Housing, 
Department of Housing and Urban 
Development, Room 9266, 451 Seventh 
Street SW., Washington, DC 20410. 
Telephone (202) 755-3046. (This is not a 
toll-free number.) 


SUPPLEMENTARY INFORMATION: Section 
421 of the Housing and Urban-Rural 
Recovery Act of 1983, Pub. L. 98-181, 
approved November 30, 1983 (1983 Act) 
added a new section 247 to the National 
Housing Act (NHA) that authorizes the 
Secretary to insure mortgages executed 
by native Hawaiians covering single 
family properties located on Hawaiian 
Home Lands, provided the Department 
of Hawaiian Home Lands (DHHL) of the 
State of Hawaii (1) agrees to be a 
comortgagor; (2) guarantees to 
reimburse the Secretary for any 
mortgage insurance claim paid in 
connection with a property on Hawaiian 
Home Lands; or (3) offers other security 
acceptable to the Secretary. The 
mortgagor must use the residence 
secured by an insured mortgage as his 
or her principal residence. (See section 
247(a)(2) of the NHA.) 

This rule implements section 247 and 
reflects, in part, the duties and 
obligations the DHHL has agreed to 
assume. Any mortgage insurance issued 
pursuant to section 247 will be 
contingent upon the existence of such an 
agreement between the DHHL and HUD. 
(See proposed §§ 203.43i(c) and 
234.70(c).) 

In addition, this rule will not be 
published as final until H.J. Res. 17, 
which consents to amendments enacted 
by the legislature of the State of Hawaii 
to the Hawaiian Homes Commission Act 
of 1920, is passed by both Houses of 
Congress. To date, the House has 
passed the bill; the Senate bill is still in 
committee. 

When responsibility for the 
administration of the Hawaiian Homes 
Commission Act was transferred to the 
State of Hawaii, Congress reserved the 
right to approve any amendments made 
to the original Act by the State 
legislature. One of the amendments 
adopted by the State provides for non- 
Native Hawaiian mortgagees to lend to 
Native Hawaiians for home purchase or 
improvement where an agency of the 
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Federal Government insures the 
mortgage. Clearance of this provision is 
essential for an FHA program to 
function. (Several other amendments 
included in H_J. Res. 17 will help to make 
implementation of the program 
practicable.) 

Proposed new 24 CFR 203.43i (and 
234.70) would contain the new 
requirements for single family mortgage 
insurance on Hawaiian Home Lands. In 
recognition of the special legal status of 
Hawaiian Home Lands, paragraph (a) 
(Exemptions) of these sections partially 
exempts this program from requirements 
related to nondiscrimination on the 
basis of race in housing and equal 
employment opportunity, and makes the 
requirement for a first lien inapplicable 
to the insurance of mortgages on 
Hawaiian Home Lands. 

The proposed rule excludes from 
eligibility for insurance under section 
247 the provisions for mortgage 
insurance on cooperative shares under 
section 203{n). The statutory language of 
section 247 authorizes the insurance of 
mortgages covering properties on which 
there is located a one- to four-family 
residence. Because this language does 
not include insurance on cooperative 
shares, § 203.43c has been specifically 
excluded from the proposed § 203.43i. 

Paragraph (b) (Definitions) contains 
definitions necessary. to the 
interpretation of this new program. 

Paragraph (c) (Condition for issuance 
of commitments) reiterates the statutory 
provisions requiring the Department of 
Hawaiian Home Lands to indemnify 
HUD against losses by (1) becoming a 
comortgagor, (2) guaranteeing to 
reimburse the Secretary or (3) offering 
other security acceptable to the 
Secretary. HUD has reached an 
understanding with the DHHL on how 
this requirement is to be implemented. 
The agreement focuses on the third 
item—the offering of other security 
acceptable to the Secretary. An 
agreement setting out this understanding 
is being drafted in conjunction with 
these regulations. The HUD/DHHL 
agreement will not be executed, 
however, until a final rule is issued and 
Federal legislation is enacted changing 
the program from an obligation of the 
Mutual Mortgage Insurance Fund to the 
General Insurance Fund, and approving 
amendments to the Hawaiian Homes 
Commission Act enacted by the State of 
Hawaii. (Legislation making this 
program an obligation of the General 
Insurance Fund passed the House of 
Representatives on June 12, 1986 as 
section 124(b) of H.R. 1.) The proposed 
rule contains provision for the sharing of 
mortgage insurance premiums, where 


the DHHL has assumed some or all of 
the risk of loss. 

Paragraph (d) (Recordation) requires 
the mortgagee to record the mortgage 
and lease with the DHHL, which has 
agreed to record such documents for this 
program. The DHHL has agreed to 
reimburse HUD for losses on insured 
mortgages it has recorded. Since 
homestead leases are not filed in the 
State recording system (and therefore 
first liens cannot be established under 
the traditional State process), HUD has 
agreed not to require that the insured 
mortgage be a first lien.) 

Paragraph (e) (Construction advances) 
permits the insurance of advances used 
to construct single family housing on 
Hawaiian Home Lands. Advances will 
only be insured where: (1) the mortgagor 
and mortgagee have executed an 
agreement, approved by HUD, setting 
forth the terms and conditions under 
which advances will be made; (2) 
advances are made as provided in the 
commitment to insure; (3) the principal 
amount of the mortgage is held by the 
mortgagee in an interest-bearing 
account, trust, or escrow for the benefit 
of the mortgagor or his or her creditors 
as provided in the agreement; and (4) 
the mortgage bears interest on the 
amount advanced to the mortgagor or 
his or her creditors and on the amount 
held in an account or trust for the 
benefit of the mortgagor. 

Paragraph {f) (Form of lease) requires 
the lease to contain a provision 
requiring that where the mortgage 
insurance is still in effect, assumption of 
the homestead lease will be restricted to 
Native Hawaiians. The homestead lease 
cannot be terminated by the DHHL 
without HUD's approval while the 
mortgage is insured or held by the 
Secretary. The lease is the security for 
the mortgage. If the lease were 
cancelled, the mortgage would have no 
further force and effect. 

Paragraph (g) (Eligibility of the 
mortgagor) requires a mortgagor to 
submit a certificate of eligibility as a 
native Hawaiian and the homestead 
lease (both issued by the DHHL) to 
prove eligibility for the program. 

Section 203.350 is proposed to be 
amended to provide the mortgagee the 
right to assign mortgages insured on 
Hawaiian Home Lands pursuant to § 247 
of the National Housing Act, where the 
mortgage is more than 180 days in 
default. 

Section 203.439 contains claim 
procedures specifically affecting 
mortgages on Hawaiian Home Lands. 
Paragraph (a) (Exemptions) eliminates 
requirements for title evidence 
submissions by the mortgagee and the 
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payment of distributive shares to 
mortgagors by HUD. These two changes 
were necessary given the preliminary 
agreement HUD has reached with the 
DHHL. With respect to title evidence, 
the DHHL will assume all responsibility 
with respect to title by agreeing to 
reimburse HUD for any claim paid on a 
defaulted mortgage on a homestead 
lease. For this reason, further title 
evidence is not necessary. 

With respect to distributive shares, 
HUD has agreed with the DHHL to 
request a legislative amendment making 
this program an obligation of the 
General Insurance Fund (GIF) rather 
than the Mutual Mortgage Insurance 
Fund (MMIF). By this legislative transfer 
of the obligation from one insurance 
fund to another, mortgagors would not 
be entitled to distributive shares—a 
feature of the MMIF. HUD does not 
anticipate publishing a final rule until 
after this legislative change is enacted. 
(Note, however, that even if the program 
becomes an obligation of the General 
Insurance Fund, HUD intends to 
provide, in its final rule, for one-time 
mortgage insurance premiums for 
mortgages insured under this program, 
both under Part 203 and Part 234.) 

Paragraph (b) (Claim procedure) 
permits mortgagees automatically to 
assign mortgages insured under this 
section where the mortgagee is more 
than 180 days in default. All the 
mortgage is required to do is to submit 
the documentation required in Subpart B 
of Part 203 (or of Part 234). Since neither 
a mortgagee nor the Secretary can 
foreclose on a mortgage covering 
property on Hawaiian Home Lands, the 
DHHL has agreed to reimburse HUD for 
any claims paid. HUD would then assign 
the mortgage to the DHHL. The 180-day 
limit will give HUD time to assess ; 
whether the mortgagor has defaulted 
because of circumstances beyond his or 
her control (and is therefore eligible for 
forbearance relief). The 180 days will 
also give the DHHL time to decide 
whether it wishes to make payments on 
behalf of the mortgagor. This 180-day 
limit feature, HUD believes, should also 
be attractive to mortgagees. 

Paragraph (c) requires the mortgagee 
to notify the DHHL of all Hawaiian 
Home Lands insured mortgages that are 
90 or more days delinquent. This notice 
requirement will give the DHHL time to 
decide whether it wishes to make 
payments on behalf of a mortgagor, and 
will provide advance notice to HUD of 
potential claims. 

The second sentence of § 203.604(b) is 
amended to change the word 
“foreclosure” to “assignment” for the 
Hawaiian Home Lands program. Since 
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there will be no foreclosure in this 
program, the timing of the face-to-face 
meeting referred to in the second 
sentence is prior to assignment rather 
than to commencement of foreclosure. 

Section 203.665 provides that 
§§ 203.650 through 203.660—HUD's 
assignment program regulations—are 
inapplicable to mortgages under this 
program. This is because the new 
program provides for payment of 
insurance benefits at the time of the 
assignment of a defaulted mortgage, 
since the mortgagee cannot foreclose 
under State law. Since the Secretary has 
no discretion regarding whether to 
accept assignment when the regulatory 
conditions have been met, HUD’s rules 
setting out the criteria for accepting 
assignment are inapplicable. However, 
§ 203.665 provides for use, by HUD, of 
the same criteria in determining whether 
forbearance for a Native Hawaiian 
mortgagor in default would be 
appropriate. 

Part 204 is proposed to be amended to 
exclude mortgage insurance on 
Hawaiian Home Lands from eligibility 
for coinsurance. Because of the inherent 
problems with the leasehold’s 
marketability, and the right of the 
mortgagee to assign the mortgage, HUD 
does not regard this program as 
appropriate for use in conjunction with 
coinsurance. 

Part 213 is proposed to be amended to 
exclude mortgages on individual 
properties released from project 
mortgages from eligibility for insurance 
under section 247. A section 213 project 
could not be built on Hawaiian Home 
Lands, because section 247 pertains to 
mortgage insurance on mortgages 
secured by one- to four-family 
dwellings. At 24 CFR 213.501(a), a 
project mortgage is defined as a blanket 
mortgage covering not less than five 
single family dwellings. The exception 
to the marketability of title requirement 
under section 247 would not apply to 
section 213 projects (as more than four 
dwelling units are involved), and a 
mortgage on such a project on Hawaiian 
Home Lands could not be insured under 
section 213. As a section 213 project 
cannot be built, the spin-off of the single 
family dwellings could not take place. 

Part 220 is proposed to be amended to 
exclude mortgage insurance on 
Hawaiian Home Lands from eligibility 
under the Urban Renewal Mortgage 
Insurance Program. This is a small 
program and would be unlikely to have 
applicability to Hawaiian Home Lands. 

Part 221 is proposed to be amended to 
exclude mortgage insurance on 
Hawaiian Home Lands from eligibility 
under HUD's Low Cost and Moderate 
Income Mortgage Insurance Program. 


The lower maximum mortgage amounts 
($36,000 for a family of up to four people 
and $42,000 for a family of five or more 
people), the small number of mortgages 
actually insured under this program and 
the high construction costs in Hawaii 
are the reasons HUD proposes not to 
include this program. Public comment is 
invited or whether there is a need for 
section 221 insurance on Hawaiian 
Home Lands. 

Part 222 is proposed to be amended to 
exclude mortgage insurance on 
Hawaiian Home Lands from eligibility 
under the Servicemen’s Mortgage 
Insurance Program. This program is only 
available to military personnel, Coast 
Guard personnel, and employees of the 
National Oceanic and Atmospheric 
Administration certified as requiring 
housing by the Secretaries of Defense, 
Transportation and Commerce 
respectively. However, since the 
Department of Defense no longer 
participates in the program, it is rarely 
used. In fact, in 1985 only 15 loans were 
insured in connection with participation 
by the Department of Transportation 
and Commerce. 

Part 226 is amended to exclude 
mortgage insurance on Hawaiian Home 
Lands from eligibility under the Armed 
Services Housing for Civilian Employees 
program. The land covered by the 
mortgage to the insured must be located 
in or near a military installation. This 
program is “closed” with no new 
commitments of any kind being issued. 

Part 227 is amended to exclude 
mortgage insurance on Hawaiian Home 
Lands from eligibility under the Armed 
Services Housing in Impacted Areas 
Program. (This program is also 
“closed.”) 

24 CFR Part 234 is proposed to be 
amended in a manner consistent with 
the proposed Part 203 amendments, in 
order that the new program will be 
available for insurance of individual 
condominium units located on Hawaiian 
Home Lands. 

Pending the passage of H. J. Res. 17 by 
both Houses of Congress, there is some 
doubt whether condominium projects 
may be constructed on Hawaiian Home 
Lands. Until H. J. Res. 17 is passed, the 
revisions to Part 234 will not be 
published as a final rule. 

As noted earlier, the final rule will 
also provide for a one-time mortgage 
insurance premium rather than the 
periodic mortgage insurance premium 
currently allowed under Part 234. This 
change makes the program 
administratively easier for the DHHL, 
which will be assuming the risk of loss 
and whose portion of the one-time 
mortgage insurance premium will be 
used to pay claims. 
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As a technical amendment, this rule 
would redesignate § 234.70, Eligibility of 
open-end advances, as § 234.85, and 
would make the eligibility criteria for 
the Hawaiian Home Lands program a 
new § 234.70. 

Part 235 is proposed to be amended to 
exclude mortgage insurance on 
Hawaiian Home Lands from eligibility 
under the Mortgage Insurance and 
Assistance Payments for 
Homeownership and Project 
Rehabilitation program. HUD is not 
supporting continuation of the section 
235 program and does not wish to 
expand the program’s scope. 

Part 237 is proposed to be amended to 
exclude mortgage insurance on 
Hawaiian Home Lands from eligibility 
under the Special Mortgage Insurance 
for Low- and Moderate-Income Families 
Program. This small program has a 
maximum mortgage amount of only 
$21,000 in high cost areas. In addition, 
there must exist approved counseling 
services to provide services to the 
mortgagor concerning his or her budget, 
debt management, etc. Because of the 
low maximum mortgage amount and 
because of high construction costs in 
Hawaii, HUD proposes to exclude this 
program from eligibility. Public comment 
is invited on whether there is a need for 
section 237 insurance on Hawaiian 
Home Lands. 

Part 240 is amended to exclude 
mortgage insurance on Hawaiian Home 
Lands from eligibility under the 
Mortgage Insurance on Loans for Fee 
Title Purchase program, since the fee 
title purchase from the DHHL is not 
possible. 

The proposed rule would also amend 
§ 200.163(a)(2) to exclude the native 
Hawaiian insurance program from 
processing under direct endorsement. 
Given HUD’s current limited experience 
with the direct endorsement program, 
HUD has decided to process these 
mortgage applications itself. Once 
experience is gained in this area, HUD 
will be in a better position to monitor 
the success of the program, develop 
guidelines for dealing with any unique 
circumstances that may arise, and 
assess whether direct endorsement 
processing in connection with this 
program would be practicable. 

Because of the requirements of section 
247(a)}(3) of the NHA, HUD will only 
issue new mortgage insurance 
commitments where a current 
agreement exists between the DHHL 
and HUD over how HUD is to be 
reimbursed by DHHL for claims and for 
any payments of mortgage assistance. 

Readers of this proposed rule should 
note that its text includes a number of 
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references to provisions of the recently 
published final rule providing for 
mortgage insurance on Indian 
reservations (see 51 FR 21866, June 6, 
1986). Review of this proposed rule will 
be facilitated by having available the 
June 6, 1986 edition of the Federal 
Register, where some of the sections 
referenced in or proposed to be 
amended by this rule appear in their 
current form. 


Findings 

This proposed rule does not constitute 
a “major rule” as that term is defined in 
section 1(b) of the Executive Order 
12291 on Federal Regulations issued by 
the President on February 17, 1981. 
Analysis of the proposed rule indicates 
that it does not (1) have an annual effect 
on the economy of $100 million or more; 
(2) cause a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; (3) have a significant adverse 
effect on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

A Finding of No-Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 50, which 
implement section 102{2}{C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection during regular business hours 
in the Office of the Rules Docket Clerk, 
at the above address. 

Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act), the undersigned hereby 
certifies that this rule would not have a 
significant economic impact on a 
substantial number of small entities 
because it merely expands the types of 
mortgages eligible for HUD insurance to 
include leaseholds on one- to four- 
family residences located on Hawaiian 
Home Lands. 

This rule was listed as Sequence No. 
823 under the Office of Housing as item 
H-39-84 (51 FR 14051) in the 
Department's Semiannual Agenda of 
Regulations published on April 21, 1986 
(51 FR 14036), under Executive Order 
12291 and the Regulatory Flexibility Act. 

The programs listed in the Catalog of 
Federal Domestic Assistance that would 
be affected by this proposed rule are as 
follows: 14.108, Rehabilitation Mortgage 
Insurance; 14.117, Mortgage Insurance— 
Homes; 14.119, Mortgage Insurance— 
Homes for Disaster Victims; 14.121, 
Mortgage Insurance Homes in Outlying 
Areas; 14.123, Mortgage Insurance— 


Housing in Older, Declining Areas; 
14.133 Mortgage Insurance—Purchase of 
Units in Condominiums. 

The collection of information 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget for review 
under section 3504{h) of the Paperwork 
Reduction Act of 1980 [44 U.S.C. 
4504(h)). Please send any comments 
regarding the collection of information 
requirements to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, D.C. 20503, Attention: Desk 
Officer for HUD. 

List of Subjects 
24 CFR Part 200 

Administrative practice and 
procedure, Claims, Equal employment 
opportunity, Fair housing, Housing 
standards, Loan programs—Housing 
and community development, Mortgage 
insurance, Organization and functions 
(government agencies), Reporting and 

ing requirements, Minimum 
property standards, and Incorporation 
by reference. 


24 CFR Part 203 


Home improvement, Loan programs— 
Housing and community development, 
Mortgage insurance, Reporting and 
recordkeeping requirements, Urban 
renewal. 


24 CFR Part 213 
Mortgage insurance, Cooperatives. 
24 CFR Part 220 


Home improvements, Loan 
programs—Housing and community 
development, Mortgage insurance, 
Reporting and recordkeeping 
requirements, Urban renewal. 


24 CFR Part 221 

Low and moderate income housing, ~ 
Mortgage insurance, Reporting and 
recordkeeping requirements. 
24 CFR Part 222 

Condominiums, Military personnel, 
Mortgage insurance. 
24 CFR Part 226 

Government employees, Mortgage 
insurance, Single family housing. 
24 CFR Part 227 


Federally affected areas, Defense 
housing, Military personnel, Mortgage 
insurance, Projects, Rental housing, 
Single family housing. 


24 CFR Part 234 


Condominiums, Mortgage insurance, 
Homeownership, Projects, Units. 
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24 CFR Part 235 


Cooperatives, Grant programs— 
Housing and community development, 
Low and moderate income housing, 
Mortgage insurance, Reporting and 
recordkeeping requirements. 


24 CFR Pazt 237 


Low and moderate income housing, 
Mortgage insurance. 


24 CFR Part 240 


Mortgage insurance, Fee title 
purchase. 

Accordingly, HUD proposes to amend 
24 CFR Parts 220, 203, 204, 213, 220, 221, 
222, 226, 227, 234, 235, 237 and 240 as 
follows: 


PART 200—INTRODUCTION 


1. The authority citation for Part 200 
would continue to read as follows: 

Authority: Titles I and II, National Housing 
Act (12 U.S.C. 1701-17152z-18); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). Subpart 
G is issued under sec. 214, Housing and 
Community Development Act of 1980, as 
amended by sec. 329, Housing and 
Community Development Amendments of 
1981 (42 U.S.C. 1436a). 


2. Section 200.163{a)(2) would be 
revised to read as follows: 
§ 200.163 Direct endorsement. 

{a) eee 

(2) Single family mortgages insured 
under any of the programs listed in 
paragraph (a)(1) of this section pursuant 
to sections 223, 225, 238(c), 244, 247, or 
248 of the National Housing Act are not 
eligible for processing under this 
section. The provision contained in 24 
CFR 221.55 which permits a builder- 
mortgagor to sell a property to a 
displaced family on a deferred basis is 
not available in the Direct Endorsement 
program. 
PART 203—MUTUAL MORTGAGE 
INSURANCE AND REHABILITATION 
LOANS 


3. The authority citation for Part 203 
would be revised to read as follows: 

Authority: Secs. 203 and 211, National 
Housing Act (12 U.S.C. 1709, 1715(b))}; sec. 
7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). In 
addition, Subpart C is also issued under sec. 
230, National Housing Act (12 U.S.C. 1715u). 


4. Section 203.43c{a) would be revised 
to read as follows: 


§ 203.43¢ Eligibility of mortgages 
involving a dwelling unit in a cooperative 
housing development. 


* . > o * 
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(a) The provisions of §§ 203.16, 203.17, 
203.18, 203.18a, 203.18b, 203.23, 203.24, 
203.26, 203.37, 203.38, 203.43h, 203.43i, 
203.44, 203.49, and 203.50 of this part 
shall not apply to mortgages insured 
under section 203({n) of the National 
Housing Act. 


* * * * * 


5. Part 203 would be amended by 
adding a new § 203.43i, to read as 
follows: 


on 
to 
section 247 of the National Housing Act. 


A mortgage on a homestead lease 
granted by the Department of Hawaiian 
Home Lands covering a one- to four- 
family residence located on Hawaiian 
Home Lands shall be eligible for 
insurance pursuant to section 247 of the 
National Housing Act if the mortgagor is 
a native Hawaiian who will occupy it as 
a principal residence and if the 
mortgage meets the requirements of this 
subpart as modified by this section. 
Mortgage insurance on cooperative 
shares under § 203.43c is not authorized 
under this section. 

(a) Exemptions. The provisions of 
Subparts I, J, and M of Part 200, and 
§ 203.30, to the extent that these 
provisions would otherwise prohibit 
preferences in favor of Native 
Hawaiians in the leasing, sale or other 
disposition of Hawaiian Home Lands, 
shall not apply to mortgages insured 
pursuant to section 247 of the National 
Housing Act. The first lien requirement 
of § 203.17(a) shall also not apply to 
mortgages insured pursuant to section 
247 of the National Housing Act. 

(b) Definitions. 

“Department of Hawaiian Home 
Lands” is a governmental agency of the 
State of Hawaii responsible for 
management of Hawaiian Home Lands. 

“Hawaiian Home Lands” means all 
land given the status of Hawaiian Home 
Lands under section 204 of the Hawaiian 
Homes Commission Act, 1920, or under 
the corresponding provision of the 
Constitution of the State of Hawaii 
adopted under section 4 of the Act 
entitled “An Act to provide for the 
admission of the State of Hawaii into 
the Union”, approved March 18, 1959. 

“Native Hawiian” means any 
descendant of not less than one-half 
part of the blood of the races inhabiting 
the Hawaiian Islands before January 1, 
1778. 

(c) Condition for issuance of 
commitments. Commitments to insure 
mortgages under this section will only 
be issued where the Department of 
Hawaiian Home Lands: 


(1) Is a comortgagor; 


(2) Guarantees to reimburse the 
Secretary for any mortgage insurance 
claim pald in connection with a property 
on Hawaiian Home Lands; or 

(3) Offers other security acceptable to 
the Secretary. 

Any agreement by the Secretary to 
accept alternate security under 
paragraph (c)(3) of this section must 
include a mechanism to reimburse the 
Secretary for some or all of the amount 
paid to a mortgagee under the contract 
of insurance. In consideration for 
reimbursing the Secretary for some or 
all of the amount paic to the mortgagee 
under the contract of insurance, the 
Secretary may agree to place a poration 
of the mortgage insurance premiums 
collected from mortgagees on mortgages 
eligible for insurance under this section 
in a special fund established for the 
benefit of the Department of Hawaiian 
Home Lands. 

(d) Recordation. The mortgagee must 
certify that the mortgage has been 
recorded with the Department of 
Hawaiian Home Lands. 

(e) Construction advances. The 
Commissioner may issue a commitment 
for the insurance of advances made 
during construction. The Commissioner 
will insure advances made by the 
mortgagee during construction if the 
Commissioner has determined that no 
feasible financing alternative is 
available and if the following conditions 
are satisfied: 

(1) The mortgagor and the mortgagee 
execute a building loan agreement, 
approved by the Commissioner, setting 
forth the terms and conditions under 
which advances will be made; 

(2) The advances are made only as 
provided in the commitment; 

(3) The principal amount of the 
mortgage is held by the mortgagee in an 
interest bearing account, trust, or 
escrow for the benefit of the mortgagor, 
pending advancement to the mortgagor 
or to his or her creditors as provided in 
the loan agreement; and 

(4) The mortgage bears insterest on 
the amount advanced to the mortgagor 
or to his or here creditors and on the 
amount held in an accont or trust for the 
benefit of the mortgagor. 

(f) Form of lease. The form of lease 
must be approved by both HUD and the 
DHHL. The form of lease must contain a 
provision requiring that, while the 
mortgage insurance remains in effect, 
assumption of the leasehold is restricted 
to those persons who have certificates 
issued by the Department of Hawaiian 
Home Lands (DHHL) certifying that they 
are Native Hawaiians. The lease may 
not be terminated by DHHL without the 
approval of the Commissioner while the 
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mortgage is insured or held by the 
Secretary. 

(g) Eligibility of mortgagor. In 
addition to the eligibility requirements 
contained in this subpart, the mortgagor 
must produce the following 
documentation in order to establish his 
or her eligibility: (1) a certificate of 
eligibility issued by the Department of 
Hawaiian Home Lands certifying that 
the mortgagor is a Native Hawaiian; and 
(2) a homestead lease granted to the 
mortgagor by the Department of 
Hawaiian Home Lands. 


(Approved by the Office of Management and 
Budget under control number 2535-0093) 


6. Section 203.350 would be amended 
to add a new paragraph (c), to read as 
follows: 


§ 203.350 Assignment of defaulted 
mortgage in general. 

(c) Notwithstanding the provisions of 
paragraph (a), the Commissioner shall, 
upon application by the mortgagee, 
approve the assignment to the 
Commissioner of any mortgage insured 
pursuant to section 247 of the National 
Housing Act (see § 203.43i) where the 
mortgagor has been in default for more 
than 180 days. 

7. Part 203 would be amended to add 
to a new undesignated center heading 
and a new § 203.439, to read as follows: 


Mortgages on Property Located on 
Hawaiian Home Lands 


§ 203.439 Mortgages on Hawaiian Home 
Lands insured pursuant to section 247 of 
the National Housing Act. 

(a) Exemptions. The provisions of 
§§ 203.351(a}(8), 203.353(a), and 203.420 
through 203.425 shall not apply to 
mortgages insured pursuant to section 
247 of the National Housing Act. 


(b) Claim procedure. Where the 
mortgage is 180 days or more in default, 
the mortgagee may assign the mortgage 
to the Secretary and file its claim for 
insurance benefits in accordance with 
the provisions of this subpart. No claim 
on an insured mortgage will be paid 
other than through assignment of the 
mortgage. 

(c) Notice of delinquency. The 
mortgagee shall notify the Department 
of Hawaiian Home Lands each month of 
those mortgages insured pursuant to 
section 247 of the National Housing Act 
on leaseholds of Hawaiian Home Lands 
which are 90 or more days delinquent, 
and of the status of all mortgages which 
were reported as 90 or more days 
delinquent the previous month. This 
notice is in addition to the requirement 
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under § 203.332 to report to HUD 
concerning all insured mortgages 90 or 
more days delinquent. 

8. Part 203.604 would be amended by 
revising paragraph (b), to read as 
follows: 


§ 203.604 Contact with the mortgagor. 
(b) The mortgagee must have a face- 
to-face interview with the mortgagor, or 

make a reasonable effort to arrange 
such a meeting, before three full monthly 
installments due on the mortgage are 
unpaid. If default occurs in a repayment 
plan arranged other than during a 
personal interview, the mortgagee must 
have a face-to-face meeting with the 
mortgagor, or make a reasonable 
attempt to arrange such a meeting, 
within 30 days after such default and at 
least 30 days before foreclosure is 
commenced, or at least 30 days before 
assignment is requested if the mortgage 
is insured on Hawaiian Home Land 
pursuant to section 247, or Indian Land 
pursuant to section 248 of the National 
Housing Act. 

9. Part 203 would be amended to add a 
new § 203.665 and a new undesignated 
center heading, as follows: 


Forbearance Relief on Property 
Located in Hawaiian Homelands 


§ 203.665 Forbearance relief on Hawaiian 
Home Lands insured pursuant to section 
247 of the National Housing Act. 

The provisions of §§ 203.650 through 
203.660 shall not apply to mortgages 
insured pursuant to section 247 of the 
National Housing Act (see § 203.43i) if 
the mortgagee assigns the mortgage in 
accordance with § 203.350(c). 

(a) Forbearance Relief. (1) The 
Secretary will make forbearance relief 
available to a mortgagor whose property 
is insured pursuant to section 247 of the 
National Housing Act where the 
mortgage is assigned if: 

(i) The mortgagor does not own other 
property subject to a mortgage insured 
or held by the Secretary except where 
the income from such other property is 
the mortgagor's principal source of 
income; 

(ii) The mortgagor's default has been 
caused by circumstances beyond the 
mortgagor's control which render the 
mortgagor unable to correct the 
delinquency within a reasonable time or 
make full mortgage payments; 

(iii) There is a reasonable prospect 
that the mortgagor will be able to 
resume full mortgage payments after a 
period of reduced or suspended 
payments not to exceed 36 months and 


will be able to pay the mortgage in full 
by its maturity date, extended, if 
necessary, by up to ten years; 

(iv) The mortgagor and mortgagee 
furnish the Secretary all the information 
requested to assist in a preliminary 
determination of whether or not to 
forbear within 15 days of the date of the 
Secretary's request; and 

(v) The property is the mortgagor's 
principal place of residence. 

(2) The Secretary will not forbear 
where: 

(i) The mortgaged property has been 
abandoned or vacant for more than 60 
days; or 

(ii) The mortgagor, after being clearly 
advised of the options available for 
relief, has clearly stated in writing that 
he or she has no intention of fulfilling 
his or her obligation under the mortgage. 

(3)(i) If after review of the documents, 
the Secretary determines forbearance is 
inappropriate, the Secretary will notify 
the mortgagor of the reasons for the 
determination and will advise the 
mortgagor that he or she may request 
further consideration. The mortgagor 
may present additional information or 
argument by mail or by telephone within 
15 days of the notice or, alternatively, 
the mortgagor shall be entitled to 
present such information or argument in 
person at a conference which must be 
held within 25 days of the notice; 

(ii) The conference provided in 
paragraph (3)(i) shall be conducted by 
the Secretary's representative and shall 
not be an adversary proceeding or 
subject to formal rules of evidence. The 
mortgagor may be represented by an 
attorney or other representative and 
may call witnesses and present oral and 
documentary information. However, the 
Secretary's representative may not 
compel the attendance of witnesses or 
pay expenses of witnesses called by the 
mortgagor or on the mortgagor's behalf. 
Cumulative, repetitious or immaterial 
arguments or materials shall not be 
presented. The mortgagor shall be 
permitted to examine the material on 
which the Secretary’s preliminary 
negative decision is based at or before - 
the conference. The conference shall be 
held at the HUD office or at a mutually 
convenient place; and 

(iii) The Secretary shall promptly 
advise the mortgagor of the final 
decision in writing. If the Secretary 
determines not to forbear, the mortgagor 
shall also be advised of the findings and 
the specific criteria not met by the 
mortgagor. 

(4)(i) All time limits provided in this 
subsection shall be deemed to be 
calendar days unless otherwise 
expressly stated. When the last day for 
taking the required action falls on a 
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Saturday, Sunday or legal holiday, the 
last day for taking such action shall be 
the next following regular work day. 
(ii) If a mortgagor fails to take 

required action within the time limits 
specified in this subsection, he or she 
thereby loses his or her right to further 
consideration for forbearance relief. 


PART 204—COINSURANCE 


10. The authority citation for Part 204 
would continue to read as follows: 


Authority: Secs. 244 and 211, National 
Housing Act (12 U.S.C. 1707-1715z-18); sec. 
7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


11. Section 204.1 would be amended 
by revising the section heading and 
adding the following to the list of 
excepted provisions, immediately after 
“203.43h Eligibility of mortgages on 
Indian land insured pursuant to section 
248 of the National Housing Act.” 


§ 204.1 Cross-reference. 

* * * * * 

203.43i Eligibility of mortgages on Hawaiian 
Home Lands insured pursuant to section 
247 of the National Housing Act. 


* * * * * 


12. Section 204.400 would be revised 
to read as follows: 


§ 204.400 Cross-reference. 


All of the provisions of Subpart C, 
Part 203 of this chapter concerning the 
responsibilities of servicers of 
mortgages insured under section 203(b) 
of the National Housing Act apply to 
mortgages covering one- to four-family 
dwelling to be insured under section 
203(b) pursuant to the coinsurance 
authority of section 244 of the National 
Housing Act except that § 203.502(a), 
§§ 203.650 through 203.660, and 
§§ 203.664 and 203.665 of this chapter 
shall not apply during the period of 
coinsurance. 


PART 213—COOPERATIVE HOUSING 
MORTGAGE INSURANCE 


13. The authority citation for Part 213 
would be revised to read as follows: 

Authority: Secs. 211, 213, National Housing 
Act 12 U.S.C. 1715b, 1715e); sec. 7(d), 
Department of Housing and Urban 
Development Act (452 U.S.C. 3535(d)). 


14. Section 213.751 would be amended 
by adding, immediately after “203.425 
Finality of determination.”, the 
following: 


§ 213.751 Cross-reference. 


203.439. Mortgages insured on Hawaiian 
Home Lands pursuant to section 247 of 
the National Housing Act. 
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15. Section 213.800 would be revised 
to read as follows: 


§ 213.600 Cross-reference. 


All of the provisions of Subpart C, 
Part 203 of this chapter covering 
mortgages insured under section 203 of 
the National Housing Act shall apply to 
mortgages insured under section 213 of 
the National Housing Act, except 
§ 203.665. 


PART 220—URBAN RENEWAL 
MORTGAGE INSURANCE AND 
INSURED IMPROVEMENT LOANS 


16. The authority citation for Part 220 
would continue to read as follows: 


Authority: Secs. 207, 211, 220, National 
Housing Act (12 U.S.C. 1713, 1715, 1715k); sec. 
78(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535{d)). 


17. Section 220.1(a) would be amended 
by adding, to the list of excepted 
provisions, immediately after “203.43h 
Eligibility of mortgages on Indian lands 
insured pursuant to section 248 of the 
National Housing Act.”, the following: 


§ 220.1 Cross-reference. 

203.43i Eligibility of mortgages on Hawaiian 
Home Lands insured pursuant to section 
247 of the National Housing Act. 


18. Section 220.251{a) would be 
amended by adding at the end of the list 
of excepted provisions, the following: 


§ 220.251 Cross-reference. 

203.439 Mortgages on Hawaiian Home Lands 
insured pursuant to section 247 of the 
National Housing Act. 


19. Section 220.900 would be revised 
to read as follows: 


§ 220.900 Cross-reference. 


All of the provisions of Subpart C, 
Part 203 of this chapter concerning the 
responsibilities of servicers of 
mortgages insured under section 203 of 
the National Housing Act apply to 
mortgages covering 1- to 11-family 
dwellings insured under section 220 of 
the National Housing Act except 
§§ 203.664 and 203.665. 


PART 221—LOW COST AND 
MODERATE INCOME MORTGAGE 
INSURANCE 


20. The authority citation for Part 221 
would continue to read as follows: 

Authority: Secs, 211 and 221, National 
Housing Act (12 U.S.C. 1715b, 17151); sec. 7(d), 


Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


21. Section 221.1{a) would be amended 
by adding, to the list of excepted 
provisions, immediately after 203.43h 
Eligibility on mortgages on Indian lands 


insured pursuant to section 248 of the 
National Housing Act.”, the following: 


§ 221.1 Cross-reference. 

203.43i Eligibility of mortagages on Hawaiian 
Home Lands insured pursuant to section 
247 of the National Housing Act. 


22. Section 221.251({a) would be 
amended by adding, to the end of the list 
of excepted provisions, the following: 


§ 221.25 Cross-reference. 

203.439 Mortgages insured on Hawaiian 
Home Lands insured pursuant to section 
247 of the National Housing Act. 


23. Section 221.800 would be revised 
to read as follows: 


§ 221.800 Cross-reference. 

All of the provisions of Subpart C, 
Part 203 of this chapter concerning the 
responsibilities of servicers of 
mortgages insured under section 203 of 
the National Housing Act apply to 
mortgages covering one- to four-family 
dwelling to be insured under section 221 
of the National Housing Act, except 
§§ 203.664 and 203.665. 


PART 222—SERVICEMEN’S 
MORTGAGE INSURANCE 


24. The authority citation for Part 222 
would continue to read as follows: 


Authority: Secs. 211, 222, National Housing 
Act 12 U.S.C. 1715b, 1715m); sec. 7(d), 
Department of Housing and Urban 
Development Act (452 U.S.C. 3535(d)). 


25. Section 222.1 would be amended 
by adding to the list of exempted 
provisions, immediately after “203.43h 
Eligibility of mortgates on Indian lands 
insured pursuant to section 248 of the 
National Housing Act.”, the following: 


§ 222.1 Cross-reference. 

203.43i Eligibility of mortgages on Hawaiian 
Home Lands insured pursuant to section 
247 of the National Housing Act. 


26. Section 222.251(a) would be 
amended by adding to the list of 
excepted provisions, immediately after 
‘203.438 Mortgages on Indian land 
insured pursuant to section 248 of the 
National Housing Act.”, the following: 


§ 222.25 Cross-reference. 

203.439 Mortgages on Hawaiian Home Lands 
insured pursuant to section 247 of the 
National Housing) Act. 


27. Section 222.400 would be revised 
to read as follows: 


§ 222.400 Cross-reference. 

All of the provisions of Subpart C, 
Part 203 of this chapter concerning the 
responsibilities of servicers of 
mortgages insured under section 203 of 
the National Housing Act apply to 
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mortgages insured under section 222 of 
the National Housing Act, except 
§§ 203.664 and 203.665. 


PART 226—ARMED SERVICES 
HOUSING—CIVILIAN EMPLOYEES 
[SEC. 809] 


28. The authority citation for Part 226 
would continue to read as follows: 


Authority: Secs. 211, 807, and 809, National 
Housing Act (12 U.S.C. 1715b, 1748f, 1748h-1); 
sec. 78(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


29. Section 226.1(a) would be amended 
by adding, to the list of excepted 
provisions, immediately after 203.43h 
Eligibility of mortgages on Indian land 
insured pursuant to section 248 of the 
National Housing Act.”, the following: 


§ 226.11 Cross-reference. 


203.43i Eligibility of mortgages on Hawaiian 
Home Lands insured pursuant to section 
247 of the National Housing Act. 


30. Section 226.251(a) would be 
amended by adding, to the list of 
excepted provisions, immediately after 
“203.425 Finality of determination” the 


following: 
§ 226.251 Cross-reference. 


203.439 Mortgages on Hawaiian Home Lands 
insured pursuant to section 247 of the 
National Housing Act. 


31. Section 226.300 would be revised 
to read as follows: 


§ 226.300 Cross-reference. 


All of the provisions of Subpart C, 
Part 203 of this chapter concerning the 
responsibilities of servicers of 
mortgages insured under section 203 of 
the National Housing Act apply to 
mortgages insured under section 809 of 
the National Housing Act, except 
§ § 203.664 and 203.665. 


PART 227—ARMED SERVICES 
HOUSING—IMPACTED AREAS [SEC. 
810] 


32. The authority citation for Part 227 
would continue to read as follows: 


Authority: Secs. 211, 807, 810, National 
Housing Act (12 U.S.C. 1715b, 1748f, 1748h-z); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


33. Section 227.501(b) would be 
amended by adding, in the list of 
excepted provisions, immediately after 
“203.43h Eligibility of mortgages on 
Indian lands insured pursuant to section 
248 of the National Housing Act.”, the 
following: 


? 
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§ 227.50 Cross-reference. 

203.43i Eligibility of mortgages on Hawaiian 
Home Lands insured pursuant to section 
247 of the National Housing Act. 


34. Section 227.751(a) would be 
amended by adding, to the list of 
excepted provisions, immediately after 
“203.425 Finality of determinaiton”, the 
following: 


§ 227.751 Cross-reference. 

203.439 Mortgages on Hawaiian Home Lands 
insured pursuant to section 247 of the 
National Housing Act. 


35. Section 227.800 would be revised 
to read as follows: 


§ 227.800 Cross-reference. 


All of the provisions of Subpart C, 
Part 203 of this chapter covering 
mortgages insured under section 203 of 
the National Housing Act apply to 
Individual Mortgages insured under 
section 810 of the National Housing Act, 
except §§ 203.664 and 203.665. 


PART 234—CONDOMINIUM 
OWNERSHIP MORTGAGE INSURANCE 


36. The authority citation for Part 234 
would continue to read as follows: 


Authority: Secs. 211 and 234, National 
Housing Act (12 U.S.C. 1715b, 1715y); sec. 
7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


$734.85 [Redesignated from § 234.70] 

37. In Part 234, § 234.70 would be 
redesignated as § 234.85, the 
undesignated center heading “Open-End 
Advances” would be moved to 
immediately precede § 234.85, and a 
new § 234.70 would be added, to read as 
follows: 


§ 234.70 Eligibility of mortgages on 
Hawaiian Home Lands insured pursuant to 
section 247 of the National Housing Act. 

A mortgage on a homestead lease 
granted by the Department of Hawaiian 
Home Lands covering a family unit in a 
condominimum project located on 
Hawaiian Home Lands shall be eligible 
for insurance under this part if the 
mortgagor is a Native Hawaiian who 
will occupy it as a principal residence 
and if the mortgage meets the 
requirements of this subpart as modified 
by this section. 

(a) Exemptions. (1) The provisions of 
Subparts I, J, and M of Part 200, and 
§ 234.16, to the extent that these 
provisions would otherwise prohibit 
preferences in favor of Native 
Hawaiians in the leasing, sale or other 
disposition of Hawaiian Home Lands, 
shall not apply to mortgages insured 
pursuant to section 247 of the National 
Housing Act. 


(2) Section 234.26(d)(2) and the first 
lien requirement of § 234.25(a) shall not 
apply to mortgages insured pursuant to 
section 247 of the National Housing Act. 

(b) Definitions. 

“Department of Hawaiian Home 
Lands” means the Department of the 
State of Hawaii responsible for 
management of the Hawaiian Home 
Lands for the brenefit of native 
Hawaiians. 

“Hawaiian Home Lands” means all 
land given the status of Hawaiian Home 
Lands under section 204 of the Hawaiian 
Homes Commission Act, 1920, or under 
the corresponding provision of the 
Constitution of the State of Hawaii 
adopted under section 4 of the Act 
entitled “An Act to provide for the 
admission of the State of Hawaii into 
the Union”, approved March 18, 1959. 

“Native Hawaiian” means any 
descendant of not less than one-half 
part of the blood of the races inhabiting 
the Hawaiian Islands before January 1, 
1778. 

(c) Condition for issuance of 
commitments. Commitments to insure 
mortgages under this section will only 
be issued where the Department of 
Hawaiian Home Lands. 

(1) Is a comortgagor; 

(2) guarantees to reimburse the 
Secretary for any mortgage insurance 
claim paid in connection with a property 
on Hawaiian Home Lands; or 

(3) offers other security acceptable to 
the Secretary. 

Any agreement by the Secretary to 
accept alternate security under 
paragraph (c)(3) of this section must 
include a mechanism to reimburse the 
Secretary for some or all of the amount 
paid to a mortgagee under the contract 
of insurance. In consideration for 
reimbursing the Secretary for some or 
all of the amount paid to the mortgagee 
under the contract of insurance, the 
Secretary may agree to place a portion 
of the mortgage insurance premiums 
collected from mortgagees on mortgages 
eligible for insurance under this section 
in a special fund established for the 
benefit of the Department of Hawaiian 
Home Lands. 

(d) Recordation. The mortgagee must 
certify that the mortgage has been 
recorded with the Department of 
Hawaiian Home Lands. 

(e) Form of lease. The form of lease 
must be approved by both HUD and the 
DHHL. The form of lease must contain a 
provision requiring that, while the 
mortgage insurance remains in effect, 
assumption of the leasehold is restricted 
to those persons who have certificates 
issued by the Department of Hawaiian 
Home Lands (DHHL) certifying that they 
are Native Hawaiians. The lease may 
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not be terminated by the DHHL without 
the approval of the Commissioner while 
the mortgage is insured or held by the 
Secretary. 

(f) Eligibility of mortgagor. In addition 
to the eligibility requirements contained 
in this subpart, the mortgagor must 
produce the following documentation in 
order to establish his or her eligibility: 

(1) A certificate of eligibility issued by 
the Department of Hawaiian Homes 
Lands certifying that the mortgagor is a 
Native Hawaiian; and 

(2) A homestead lease granted to the 
mortgagor by the Department of 
Hawaiian Home Lands 


(Approved by the Office of Management and 
Budget under control number 2535-0093.) 


§ 234.75, 234.76, 234.77 and 234.79 
[Amended] 


37. In § § 234.75(f), 234.76(h), 234.77(f) 
and 234.79(h), the reference to “234.70” 
would be removed and a reference to 
“234.85” substituted. 


PART 235—MORTGAGE INSURANCE 
AND ASSISTANCE PAYMENTS FOR 
HOME OWNERSHIP AND PROJECT 
REHABILITATION 


38. The authority citation for Part 235 
would continue to read as follows: 


Authority: Secs. 211, 235, National Housing 
Act (12 U.S.C. 1715b, 1715z); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


39. Section 235.1 would be amended 
by adding to the list of excepted 
provisons, immediately after “203.43 
Eligibility of miscellaneous type 
mortgages.”, the following: 


§ 235.1 Cross-reference. 

§ 203.43i Eligibility of mortgages on Hawaiian 
Home Lands pursuant to section 247 of 
the National Housing Act. 

40. Section 235.201 would be amended 
by adding to the list of excepted 
provisions, immediately after “203.436 
Claim procedure-graduated payment 
mortgages.”, the following: 


§ 235.20 Cross-reference. 

§ 203.439 Mortgages on Hawaiian Home 
Lands insured pursuant to section 247 of 
the National Housing Act. 


PART 237—SPECIAL MORTGAGE 
INSURANCE FOR LOW AND 
MODERATE INCOME FAMILIES 


41. The authority citation for Part 237 
would be revised as set forth, and any 
authority citation following any section 
in Part 237 would be removed: 
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Authority: Secs. 203, 211, 237, National! 
Housing Act (12 U.S.C. 1709, 1715b, 1715z-2); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


42. Section 237.5 would be revised to 
read.as follows: 


§237.5 Cross-reference. 


To be eligible for insurance under this 
subpart, a mortgage shall meet all of the 
eligibility requirements for insurance 
under Part 203, Subpart A of this 
chapter; or under Part 220 Subpart A of 
this chapter; Part 221, Subpart A of this 
chapter; or under Part 234, Subpart A of 
this chapter, except that in addition to 
meeting such eligibility requirements, 
the mortgage shall comply with the 
special requirements of this subpart. 
Mortgages and loans processed under 
the Direct Endorsement program set 
forth in § 200.163, or mortgages insured 
on Hawaiian Home Lands or Indian 
land pursuant to section 247 or 248 of 
the National Housing Act shall not be 
eligible under this subpart. 


PART 240—MORTGAGE INSURANCE 
ON LOANS FOR FEE TITLE PURCHASE 


43. The authority citation for Part 240 
would be revised to read as set forth 
below, and any authority citation 
following any section in Part 240 would 
be removed: 


Authority: Secs. 211 and 240, National 
Housing Act (12 U.S.C. 1715b, 1715z-5); sec. 
7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


44. Section 240.1 would be amended 
by revising the section heading and 
adding the following to the list of 
excepted provisions, immediately after 
“203.43h Eligibility of mortgages on 
Indian lands insured pursuant to section 
248 of the National Housing Act.” 


§240.1 Cross-reference. 


= * * * * 


§ 203.43i Eligibility of mortgages on Hawaiian 
Home Lands insured pursuant to section 
247 of the National Housing Act. 


* * * * 


45. Section 240.400 would be revised 
to read as follows: 


§240.400 Cross-reference. 


All of the provisions of Subpart C, 
Part 203 of this chapter covering 
mortgages insured under section 203 of 
the National Housing Act apply to loans 
for the purchase of the fee simple title of 
property which are insured under 
section 240 of the National Housing Act, 
except § § 203.664 and 203.665. 


Dated: June 26, 1986. 
Silvio J. DeBartolomeis, 
General Deputy Assistant Secretary for 
Housing—Deputy Federal Housing 
Commissioner. 
[FR Doc. 86-16362 Filed 7-22-86; 8:45 am] 
BILLING CODE 4210-27-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 261 
[SW-FRL-3053-2] 


Hazardous Waste Management 
System: Identification and Listing of 
Hazardous Waste; Proposed Denials 


AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule and request for 
comment. 


SUMMARY: The Environmental Protection 
Agency (EPA) today is proposing to 
deny the petitions submitted by five 
petitioners to exclude their solid wastes 
from the lists of hazardous wastes 
contained in 40 CFR 261.31 and 261.32. 
This action responds to delisting 
petitions submitted under 40 CFR 260.20, 
which allows any person to petition the 
Administrator to modify or revoke any 
provision of Parts 260 through 265, 124, 
270, and 271 of Title 40 of the Code of 
Federal Regulations, and 40 CFR 260.22, 
which specifically provides generators 
the opportunity to petition the 
Administrator to exclude a waste on a 
“generator-specific basis” from the 
hazardous waste lists. The effect of this 
action, if promulgated, would be to deny 
the exclusion of certain wastes 
generated at particular facilities from 
listing as hazardous wastes under 40 
CFR Part 261 and require these persons 
to handle their wastes as hazardous. 

The Agency has previously evaluated 
all five of the petitions which are 
discussed in today's notice. Based on 
our review at that time, all five of the 
petitioners were granted a temporary 
exclusion. Due to changes in the 
delisting criteria required by the 
Hazardous and Solid Waste 
Amendments of 1984, however, these 
petitions have been evaluated both for 
the factors for which the wastes were 
originally listed, as well as other factors 
and toxicants which reasonably could 
cause the wastes to be hazardous. Based 
upon these evaluations, the Agency has 
determined that the petitioning facilities 
have not substantiated their claims that 
the wastes are non-hazardous; therefore, 
the Agency is proposing to deny the 
petitions submitted by the five 
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petitioning facilities and is proposing to 
revoke their temporary exclusions. 
DATES: EPA will accept public 
comments on these proposed decisions 
to deny the petitions until August 22, 
1986. Any comments postmarked after 
the last day of the public comment 
period will be stamped “late”. 

Any person may request a hearing on 
these proposed denials by filing a 
request with Bruce R. Weddle, whose 
address appears below, by August 7, 
1986. The request must contain the 
information prescribed in 40 CFR 
260.20(d). 

ADDRESSES: Send three copies of your 
comments to EPA. Two copies should be 
sent to the Docket Clerk, Office of Solid 
Waste (WH-562), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 20460. A third copy 
should be sent to Jim Kent, Delisting 
Section, Waste Identification Branch, 
CAD/OSW (WH-562B), U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460. 
Identify your comments at the top with 
this docket number: F-86-BSPD-FFFFF. 

Requests for a hearing should be 
addressed to Bruce R. Weddle, Director, 
Permits and State Programs Division, 
Office of Solid Waste (WH-563), U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460. 

The RCRA regulatory docket for these 
proposed denials is located in the U.S. 
Environmental Protection Agency, 401 M 
Street SW. (sub-basement), Washington, 
DC 20460, and is available for viewing 
from 9:30 a.m. to 3:30 p.m., Monday 
through Friday, excluding holidays. If 
you want to make an appointment, call 
Mia Zmud at (202) 475-9327 or Kate 
Blow at (202) 382-4675. The public may 
copy a maximum of 50 pages of material 
from any one regulatory docket at no 
cost. Additional copies cost $.20 per 
page. 

FOR FURTHER INFORMATION CONTACT: 
RCRA Hotline, toll free at (800) 424— 
9346, or at (202) 382-3000. For technical 
information, contact Lori DeRose, Office 
of Solid Waste (WH-562B), U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460, (202) 
382-5096. 
SUPPLEMENTARY INFORMATION: 


Background 


On January 16, 1981, as part of its final 
and interim final regulations 
implementing Section 3001 of RCRA, 
EPA published amended lists of 
hazardous wastes from non-specific and 
specific sources. These lists have been 
amended several times, and are - 
published in 40 CFR 261.31 and 261.32. 





These wastes are listed as hazardous 
because they typically and frequently 
exhibit any of the characteristics of 
hazardous wastes identified in Subpart 
C of Part 261 (i.e., ignitability, 
corrosivity, reactivity, and extraction 
procedure (EP) toxicity) or meet the 
criteria for listing contained in 40 CFR 
261.11 (a)(2) or {a)(3). 

Individual waste streams may vary, 
however, depending on raw materials, 
industrial processes, and other factors. 
Thus, while a waste that is described in 
these regulations generally is hazardous, 
a specific waste from an individual 
facility meeting the listing description 
may not be. For this reason, 40 CFR 
260.20 and 260.22 provide an exclusion 
procedure, allowing persons to 
demonstrate that a specific waste from a 
particular generating facility should not 
be regulated as a hazardous waste. 

To be excluded, petitioners must show 
that a waste generated at their facility 
does-not meet any of the criteria under 
which the waste was listed. (See 40 CFR 
260.22(a) and the background documents 
for the listed wastes.) In addition, the 
Hazardous and Solid Waste 
Amendments of 1984 (HSWA) require 
the Agency to consider factors 
(including additional constituents) other 
than those for which the waste was 
listed, if there is a reasonable basis to 
believe that such additional factors 
could cause the waste to be hazardous. 
Accordingly, a petitioner also must 
demonstrate that his waste does not 
exhibit any of the hazardous waste 
characteristics, as well as present 
sufficient information for the Agency to 
determine whether the waste contains 
any other toxicants at hazardous levels. 
(See 40 CFR 260.22(a); section 222 of the 
Hazardous and Solid Waste 
Amendments of 1984, 42 U.S.C. 6921(f); 
and the background documents for the 
listed wastes.) 

In addition to wastes listed as 
hazardous in 40 CFR 261.31 and 261.32, 
residues from the treatment, storage, or 
disposal of listed hazardous wastes also 
are eligible for exclusion and remain 
hazardous wastes until excluded. (See 
40 CFR 261.3 (c) and (d)(2).) Again, the 
substantive standard for “delisting” is: 
(1) That the waste not meet any of the 
criteria for which it was listed originally; 
and (2) that the waste is not hazardous 
after considering factors (including 
additional constituents) other than those 
for which the waste was listed, if there 
is a reasonable basis to believe that 
such additional factors could cause the 
waste to be hazardous. Where the waste 
is derived from one or more listed 
hazardous wastes, the demonstration 
may be made with respect to each 


constituent or the waste mixture as a 
whole. (See 40 CFR 260.22(b).) 


Approach Used to Evaluate Delisting 
Petitions 


The Agency first will evaluate the 
petition to determine whether the waste 
(for which the petition was submitted) is 
nonhazardous based on the criteria for 
which the waste was originally listed. If 
the Agency believes that the waste is 
still hazardous (based on the original 
listing criteria), it will propose to deny 
the petition. If, however, the Agency 
agrees with the petitioner that the waste 
is non-hazardous with respect to the 
criteria for which the waste was listed, 
it then will evaluate the waste with 
respect to other factors or criteria, if 
there is a reasonable basis to believe 
that such additional factors could cause 
the waste to be hazardous. 

The Agency is using a hierarchical 
approach in evaluating petitions for the 
other factors or contaminants (i.e., those 
listed in Appendix VIII of Part 261). This 
approach may, in some cases, eliminate 
the need for additional testing. The 
petitioner can choose to submit a raw 
materials list and process descriptions. 
The Agency will evaluate this 
information to determine whether any 
Appendix VIII-hazardous constituents 
are used or formed in the manufacturing 
and treatment process and are likely to 
be present in the waste at significant 
levels. If so, the Agency then will 
request that the petitioner perform 
additional analytical testing. If the 
petitioner disagrees, he may present 
arguments on why the toxicants would 
not be present in the waste, or, if 
present, why they would pose no 
toxicological hazard. The reasoning may 
include descriptions of closed or 
segregated systems, or mass balance 
arguments relating volumes of raw 
materials used to the rate of waste 
generation. If the Agency finds that the 
arguments presented by the petitioner 
are not sufficient to eliminate the 
reasonable likelihood of the toxicant's 
presence in the waste at significant 
levels, the petition would be tentatively 
denied on the basis of insufficient 
information. The petitioner then may 
choose to submit the additional 
analytical data on representative 
samples of the waste during the public 
comment period. 

Rather than submitting a raw 
materials list, petitioners may test their 
waste for any additional toxic 
constituents that may be present and 
submit this data to the Agency. In this 
case, the petitioner should submit an 
explanation of why any constituents 
from Appendix VIII of Part 261, for 
which no testing was done, would not 
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be present in the waste or, if present, 
why they would not pose a toxicological 
hazard. 

In making a delisting determination, 
the Agency evaluates each petitioned 
waste against the listing criteria and 
factors cited in 40 CFR 261.11 (a)(2) and 
(a)(3). Specifically, the Agency considers 
whether the waste is acutely toxic, as 
well as the toxicity of the constituents, 
the concentration of the constituents in 
the waste, their tendency to migrate and 
bioaccumulate, their persistence in the 
environment once released from the 
waste, plausible types of management of 
the waste, and the quantities of waste 
generated. In this regard, the Agency 
has developed an analytical approach to 
the evaluation of wastes that are 
landfilled and land treated. See 50 FR 
7882 (February 26, 1985), 50 FR 48886 
(November 27, 1985), and 50 FR 48943 
(November 27, 1985). The overall 
approach, which includes a ground 
water transport model, is used to predict 
reasonable worst-case contaminant 
levels in ground water in nearby 
receptor wells (i.e., the model estimates 
the ability of an aquifer to dilute the 
toxicant from a specific volume of 
waste). The land treatment model also 
has an air component and predicts the 
concentration of specific toxicants at 
some distance downwind of the facility. 
The compliance point concentration 
determined by the model then is 
compared directly to a level of 
regulatory concern. If the value at the 
compliance point predicted by the model 
is less than the level of regulatory 
concern, then the waste could be 
considered non-hazardous and a 
candidate for delisting. If the value at 
the compliance point is above this level, 
however, then the waste probably still 
will be considered hazardous, and not 
excluded from Subtitle C control.! 

This approach evaluates the 
petitioned wastes by assuming 
reasonable worst-case land disposal 
scenarios. This approach has resulted in 
the development of a sliding regulatory 
scale which suggests that a large volume 
of waste exhibiting a particular extract 
level would be considered hazardous, 
while a smaller volume of the same 
waste could be considered non- 
hazardous.” The Agency believes this to 


1 The Agency recently proposed a similar 
approach, including a ground water transport 
model, as part of the land disposal restrictions rule 
(see 51 FR 1602, January 14, 1986). The Agency has 
not completed its evaluation of the comments on 
this proposal, however. If a regulation is 
promulgated, using the ground water transport 
model, the Agency will consider revising the 
delisting analysis. 

2 Other factors may result in the denial of a 
petition, such as actual ground water monitoring 
data or spot check verification data. 
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be a reasonable outcome since a larger 
quantity of waste (and the toxicants in 
the waste) might not be diluted 
sufficiently to result in compliance point 
concentrations that are less than the 
level of regulatory concern. The selected 
approach predicts that the larger the 
waste volume, the higher the level of 
toxicants at the compliance point. The 
mathematical relationship (with respect 
to ground water) yields at least a six- 
fold dilution of the toxicant 
concentration initially entering the 
aquifer (i.e., any waste exhibiting 
extract levels equal to or less than six 
times a level of regulatory concern will 
generate a toxicant concentration at the 
receptor well equal to or less than that 
same level). Depending on the volume of 
waste, an additional five-fold dilution 
may be imparted, resulting in a total 
dilution of up to thirty-two times. 

The Agency has used this approach in 
evaluating each of the petitioned wastes 
discussed in today’s publication. As a 
result of this evaluation, the Agency is 
proposing to deny the petitions 
discussed in this notice.® 

It should be noted that the Hazardous 
and Solid Waste Amendments of 1984 
require the Agency to provide notice 
and an opportunity for public comment 
before a final decision to grant or deny 
an exclusion is made. All of the denials 
proposed today will not become 
effective unless and until made final. A 
notice of final denial will not be 
published until all public comments 
(including those at requested hearings, if 
any) are addressed. 

The Agency proposes to deny the 
following exclusion requests: 

Bethlehem Steel Corporation, 

Chesterton, Indiana; 

Fisher Guide Division of the General 

Motors Corporation, Columbus, Ohio; 
General Battery Corporation, Reading 

Pennsylvania; 

Kaiser Aluminum, Spokane, 
_Washington; 
Reynolds Aluminum, Sheffield, Alabama 


I. Bethlehem Steel Corporation 
A. Petition for Exclusion 


The Bethlehem Steel Corporation 
(BSC), at its Burns Harbor plant in 
Chesterton, Indiana, produces carbon 
steel in various forms (bands, plates, 
and sheets). BSC has petitioned the 
Agency to exclude their vacuum 
filtration sludge and the sludge 


3 Several of the petitions were also incomplete; 
therefore, these petitions are also being denied due 
to the lack of sufficient information to determine 
whether or not any other toxicants were present in 
the waste at levels of regulatory concern. 


contained in their terminal polishing 
lagoon; these wastes are a mixture of 
EPA Hazardous Waste No. Fo06é— 
Wastewater treatment sludges from 
electroplating operations except from 
the following processes: (1) Sulfuric acid 
anodizing of aluminum; (2) Tin plating 
on carbon steel; (3) Zinc plating 
(segregated basis) on carbon steel; (4) 
Aluminum or zinc-aluminum plating on 
carbon stee); (5) Cleaning/stripping 
associated with tin, zinc, and aluminum 
plating on carbon steel; and (6) 
Chemical etching and milling of 
aluminum, and a residue derived from 
the treatment of EPA Hazardous Waste 
No. K062—Spent pickle liquor from steel 
finishing operations. The listed 
constituents for these wastes are: F006- 
cadmium, hexavalent chromium, nickel, 
and cyanide (complexed); and K062- 
hexavalent chromium and lead. BSC has 
petitioned the Agency to exclude their 
wastes because they believe that it does 
not meet the criteria for which it was 
listed. 

Based upon the Agency’s review of 
their petition, BSC was granted a 
temporary exclusion for these wastes on 
November 22, 1982 (see 47 FR 52668). 
The basis for granting the exclusion (at 
that time) was the low concentration or 
the immobile form of the constituents of 
concern (cadmium, hexavalent 
chromium, lead, nickel, and cyanide) in 
the waste. Since that time, the 
Hazardous and Solid Waste 
Amendments of 1984 (HSWA) were 
enacted. In part, the Amendments 
require the Agency to consider factors 
(including additional constituents) other 
than those for which the waste was 
listed, if the Agency has a reasonable 
basis to believe that such additional 
factors could cause the waste to be 
hazardous. (See section 222 of the 
Amendments, 42 U.S.C. 6921(f)). As a 
result, the Agency has reevaluated 
BSC’s petition to: (1) Determine whether 
the temporary exclusion should be made 
final based on the original listing 
criteria, and (2) Evaluate the waste for 
factors (other than those for which the 
waste was originally listed) to 
determine whether the waste is non- 
hazardous. Today’s notice is our re- 
evaluation of their petition.* 

In support of their petition, BSC 
submitted a description of its 
wastewater treatment system; total 
constituent analyses for total chromium, 


“The Agency proposed to deiiy BSC’s petition on 
January 17, 1986 (51 FR 2326) based on the petition 
being incomplete. Upon re-evaluation, we believe 
the petition would be denied (even if it were 
complete) based on technical considerations. We, 
therefore, are proposing our decision to deny the 
petition for technical reasons. 
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lead, cadmium, and nickel; EP toxicity 
test results for total chromium, 
hexavalent chromium, lead, cadmium, 
and nickel; and results from total 
constituent and distilled water leachate 
tests for cyanide. BSC also submitted EP 
toxicity analysis for arsenic, barium, 
mercury, selenium, and silver. The 
Agency also requested additional 
information from BSC on August 19, 
1983, October 17, 1983, November 26, 
1984, and December 6, 1984. To date, 
none of this additional information has 
been received by EPA. Thus, we 
consider the petition incomplete. (See 
public docket for additional information 
requested, and our basis for requesting 
this additional information). 

BSC electroplates chromium or tin 
onto carbon steel sheets. Electroplating 
wastewaters are discharged to the 
plant’s wastewater sewer system and 
routed to the secondary wastewater 
treatment plant (SWTP), along with 
wastewaters from the sheet mill, blast 
furnaces, continuous casting processes, 
the plate mill, and the power station. 
Spent sulfuric acid pickle liquors are 
also discharged to the SWTP from a 
continuous pickling process. The spent 
pickle liquors are neutralized by 
commingling them with alkaline 
wastewaters and/or lime slurry at the 
secondary mixing tanks at the SWTP. 
Any chromium present in the 
wastewater from the electroplating line 
is reduced to trivalent chromium as it 
mixes with the pickle liquor discharged 
to the system. After the addition of a 
polymer to aid flocculation, the waste is 
sent to a clarifier, where the flocculated 
solids are removed and routed to a 
thickener. Vacuum filtration of the 
underflow from the SWTP thickener 
produces a sludge cake, and the SWTP 
treated process wastewater effluent 
from the clarifier is sent to the terminal 
polishing lagoon (TPL) before final 
discharge to the Little Calumet River 
under an NPDES permit. The filter cake 
and the dredgings from the TPL are both 
disposed of in the plant-operated 
landfill. 

Samples of the vacuum filter cake 
were collected on July 11, 1980 and 
December 1-4, 1980. Aliquots of the 
filter cake were taken from a conveyor 
that transports the material from the 
vacuum filter to the collection hopper. 
Grab samples were taken in 15-20 
second intervals until a 1 liter composite 
sample was collected. In another 
instance, a steel spatula was used to 
take 10 equal volume (100 cc) aliquots of 
filter cake from equally spaced points 
along a trench (2 ft. by 1 ft.) dug in a pile 
of filter cake in the disposal area. These 





aliquots were also composited into a1 
liter sample. 

In sampling the sludge contained in 
the TPL, a clamshell sediment sampler 
was used to obtain samples at four 
locations (equally spaced) from the 
bottom of both terminal polishing lagoon 
cells. These samples were composited 
for analysis. 

Total constituent and EP leachate 
analyses for the listed metals in the 
filter cake are given in Table 1. The 
number of EP leachate analyses 
performed for each metal are given in 
parentheses. 


TABLE 1—MAXiImMUM CONCENTRATIONS 


? Data for in the in 
Ps ita for cyanide sludge cake was not provided 


The results of total constituent and EP 
leachate analyses for the listed metals 
in the TPL dredgings are given in Table 
2; this table also provides total 
constituent analyses and distilled water 
leachate analyses for cyanide. The 
number of leachate analyses for each 
constituent are in parentheses. 


TABLE 2.—MAXIMUM CONCENTRATIONS (TPL 
DREDGINGS) 


Maximum leachate concentrations of 
the non-listed EP metals in the TPL 
dredgings and sludge cake are indicated 
in Tables 3 and 4, respectively. The 
number of EP leachate analyses for each 
metal are given in parentheses. 


TABLE 3.—MaximuM CONCENTRATIONS 
(StupGe Cake) 


TABLE 4.—MAxtmuM CONCENTRATIONS (TPL 
DREDGINGS) 


BSC did not provide total constituent 
analyses for the nonlisted EP metals. 
BSC also did not provide any analytical 
testing or other evaluation for the 
presence of organics in the waste. BSC, 
however, claims that no organic 
compounds or cyanides are used in any 
plant processes. BSC has not submitted 
raw materials lists, material safety data 
sheets, or any other information 
sufficient for the Agency to determine 
whether or not that is the case. BSC 
claims that the maximum volume sludge 
cake generated is 47,000 tons while 
approximately 10,000 tons of sludge is 
dredged from BSC’s on-site 
impoundments each year. 


B. Agency Analysis and Action 


BSC has not demonstrated to the 
Agency that the filter cake and sludge 
contained in the TPL are non-hazardous. 
The Agency believes that the samples 
collected by BSC adequately represent 
any variations that may occur in the 
wastes. In particular, the composition of 
raw materials used in BSC’s 
manufacturing processes, as well as the 
operation of the processes themselves, 
are monitored to stay within prescribed 
operating limits. The process 
wastewaters from these processes are, 
therefore, consistent over time. In 
addition, BSC claims the mixing action 
of the SWTP tends to equalize the effect 
of any variations in individual plant 
processes, and produces a homogenous 
waste that does not vary appreciably 
over time. The limited number of 
samples collected by BSC, therefore, are 
believed to be representative of the 
processes used by BSC. 

The Agency has evaluated the 
mobility of the inorganic constituents 
from BSC’s wastes using the vertical 
and horizontal spread (VHS) ground 
water model. The Agency's evaluation 
of the 47,000 tons of sludge cake 
generated yearly at the Burns Harbor 
plant, and the maximum of 10,000 tons 
per year of TPL dredgings that this plant 
may produce, and the maximum EP 
extract levels found for the listed 


5 See 50 FR 7882, Appendix I, February 26, 1985, 
for a detailed explanation of the development of the 
VHS model for use in the delisting program. See 
also the final version of the VHS model, 50 FR 
48896, Appendix, November 27, 1985. 
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constituents in these wastes has 
produced the compliance point 
concentrations indicated in Table 5. The 
filter cake and the dredgings are being 
considered separately because the times 
of accumulation and disposal for these 
wastes would be expected to be 
different. 


TABLE 5.—COMPLIANCE POINT 
CONCENTRATIONS (mg/I) 


aac ecicnsinsincinrrconsoeoconncnasegoiin 


OD ansicccatiepicnticeppcieereievecnatnscenann td 


The filter cake exhibited chromium 
and nickel values below their respective 
regulatory standards.® No evaluation 


® The Agency believes that the evaluation of 
hazardous wastes in the context of delisting should 
include the use of chromium standards which are 
based upon total chromium, e.g., the EP toxicity 
characteristic. The acute toxicity of hexavalent 
chromium is well documented, and Cr{VI) has been 
incorporated in numerous hazardous waste listings 
as a constituent of concern. The Agency has 
information, however, which indicates that trivalent 
chromium, a less toxic form of chromium, is readily 
interconvertible with Cr{VI) in a number of 
environmental scenarios. Recent Agency studies on 
aqueous systems have determined that Cr{III) in 
ground water may be readily converted to Cr{VI) by 
chlorination (commonly used to disinfect drinking 
water supplies), at a rate dependent upon pH. 
(Clifford, Dennis, and Jimmy Man Chau. 1984. The 
fate of chromium [III) in chlorinated water. Draft 
report prepared for MERL/ORD, U.S. EPA, 
Cincinnati, Ohio.) The potential to form Cr (VI) 
exists for the entire pH range of most ground waters 
(Battelle, Pacific Northwest Laboratories, 1986. 
Geochemical behavior of chromium species. Interim 
report No. EA-4544, prepared for Electric Power 
Research Institute, Palo Alto, California). Cr (Ii) 
has also been found to oxidize readily to Cr (VI) 
under conditions found in many field soils. This 
reaction is catalyzed by oxidized manganese, such 
as manganese dioxide which is commonly present 
in soils and sediments (Bartlett, R. and Bruce, 
James. 1979. Behavior of Chromium in Soils: Il. 
Oxidation. J. Envir. Qual. 8(1):31-35). Earlier 
findings of the potential interconvertibility of 
chromium species convinced the Agency to set its 
chromium water standard on the basis of total 
chromium, not hexavalent chromium. The EP 
toxicity characteristic was also set on the basis of 
total chromium. EPA's proposal to amend the 
characteristic to apply to hexavalent chromium (45 
FR 72029-72033, October 30, 1980; see also 48 FR 
22170-22171, May 17, 1983) has not been made final, 
and is not likely to be made final. A recommended 
maximum contaminant level (RCML) of 0.12 mg/1 
has been proposed for total chromium (50 FR 46936- 
47016, November 13, 1985). This new RCML value is 
a non-enforceable health goal that serves as an 
initial stage for establishment of drinking water 
standards. A revised maximum contaminant level 
(MCL) for chromium will be proposed when the 
RCML is promulgated. Until such time that a new 
MCL, which is an enforceable standard, is 
promulgated, the Agency will continue to use the 
current MCL for total chromium, which is the 
National Interim Primary Drinking Water Standard 
of 0.05 mg/1. 
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was possible for cyanide since no data 
was provided to the Agency. Cadmium 
and lead, however, were found to 
exceed the Agency’s levels of regulatory 
concern. The TPL dredgings exhibited 
nickel and cyanide levels below the 
Agency's levels of concern,’ * but 
cadmium, chromium, and lead were 
found to exceed their respective 
National Interim Primary Drinking 
Water Standards (NIPDWS), and are, 
therefore, of regulatory concern. 

An evaluation of the filter cake and 
TPL dredgings for the non-listed EP 
metals using the VHS model produced 
the values cited in Table 6. 


TABLE 6.—COMPLIANCE POINT 
CONCENTRATIONS (mg/I) 


The filter cake exhibited levels of 
arsenic, barium, selenium, silver, and 
mercury below their respective 
NIPDWS, so these inorganic 
constituents are not of regulatory 
concern. In the TPL dredgings, arsenic, 
selenium, silver, and mercury were 
likewise below their respective 
NIPDWS; the predicted concentration of 
barium at the compliance point, 2 
however, exceeded the Agency's 
regulatory standard. Barium, therefore, 
is of regulatory concern as well. 

The limited number of EP leachate 
samples evaluated in the petition (as 
few as two for several constituents) 
allows, at best, a very limited statistical 
verification of the accuracy of the EP 
leachate data. The Agency requires a 
minimum of four demonstration samples 
to be evaluated in all petitions (40 CFR 
260.22{h)) in order for the Agency to be 
able to make reasonable conclusions 
about the hazardous nature of the 
waste. BSC’s petition is incomplete in 
this regard since only 2 TPL samples 
were evaluated for EP toxicity of 
arsenic, barium, selenium, silver, 
mercury, and cyanide and no sludge 
cake samples were analyzed for 
cyanide. The evaluation of the deficient 
data in the petition with the VHS model 
is nevertheless possible because the 


7 See 50 FR 20247 (May 15, 1985) for a complete 
development 


description of the of the Agency's 
interim regulatory standard for nickel. The Agency 
is currently conducting a multi-generational toxicity 
study in order to develop a new Acceptable Daily 
aa: asia i rao 

8 


® Drinking Water Standards, U.S. Public Health 
Service, Publication 956 (0.2 ppm). 


Agency typically uses the maximum EP 
leachate value for each metal as a 
“worst-case” input into the VHS model, 
and not a mean value. An upper limit to 
a computed confidence interval may be 
used as the VHS input in cases where 
the demonstrated maximum may be 
shown to be either a statistical outlier or 
a deviant value due to some irregularity 
in the analysis, e g. laboratory error. 
BSC has not produced enough replicates 
to make any valid statistical claim that 
the demonstrated maximum EP values 
are not representative of the waste. In 
this petition, the Agency's evaluation 
has demonstrated that the wastes may 
leach significant quantities of several 
metals into ground water, and so the 
Agency believes it is justified in denying 
BSC’s petition in the absence of 
additional analytical data on the 
wastes. 

in addition, BSC has yet to respond to 
the Agency’s request for additional 
information and clarification (on August 
19, 1983, October 17, 1983, November 26, 
1984, and December 6, 1984) and did not 
provide data or any other information to 
the Agency that would indicate that any 
effort has been made to increase the 
sample population or to evaluate 
additional constituents. The Agency, 
therefore, is also proposing to deny this 
petition on the grounds that it is 
incomplete {i.e., the Agency could not 
evaluate BSC’s wastes to determine 
whether or not any other toxicants were 
present in the waste at levels of 
regulatory concern). 

The Agency believes that the wastes 
generated by the treatment processes at 
BSC’s Burns Harbor plant are not 
rendered non-hazardous by the system 
currently in use. Our evaluation of the 
sludges indicates the potential of the 
filter cake and TPL dredgings to leach 
several toxic metals and contaminate 
ground water at levels of regulatory 
concern. (Cadmium and lead, which are 
two of the listed constituents of F006 
and K062 wastes and total chromium 
and barium, which are additional 
constituents evaluated by the Agency 
under the provisions of HSWA, and 
which may also present a problem when 
the waste is disposed.) The Agency, 
therefore, proposes to deny this petition 
for exclusion of the vacuum filter cake 
and TPL dredgings produced by the 
Bethlehem Steel Corporation at its Burns 
Harbor facility in Chesterton, Indiana. 
The Agency also proposes to withdraw 
the temporary exclusion held by BSC for 
these wastes, and to deny this petition 
as incomplete.® 


® BSC personnel were made aware on April 24, 
1985, that preliminary determinations on the filter 
cake and TPL dredgings using the VHS model 


Il. Fisher Guide Division 
A. Petition for Exclusion 


The Fisher Guide Division of General 
Motors Corporation {Fisher Guide), 
located in Columbus, Ohio, is involved 
in the manufacture of automotive 
hardware. Fisher Guide has petitioned 
the Agency to exclude the wastewater 
treatment sludge generated at its 
Columbus facility, listed as EPA 
Hazardous Waste No. Fo06— 
Wastewater treatment sludges from 
electroplating operations except from 
the following processes: (1) Sulfuric acid 
anodizing of aluminum; (2) Tin plating 
on carbon steel; (3) Zinc plating 
(segregated basis) on carbon steel; (4) 
Aluminum or zinc-aluminum plating on 
carbon steel; (5) Cleaning/stripping 
associated with tin, zinc, and aluminum 
plating on carbon steel; and (6) 
Chemical etching and milling of 
aluminum. The listed constituents of 
concern for this waste are cadmium, 
hexavalent chromium, nickel, and 
cyanide (complexed). Fisher Guide has 
petitioned the Agency to exclude their 
waste because they believe that it does 
not meet the criteria for which it was 
listed. 

Based on our review of their petition, 
Fisher Guide was granted a temporary 
exclusion on December 16, 1981 (see 46 
FR 61284). The basis for granting the 
exclusion {at that time) was the 
immobile form of the constituents of 
concern (cadmium, hexavalent 
chromium, nickel, and cyanide) in the 
waste. Since that time, the Hazardous 
and Solid waste Amendments of 1984 
were enacted. In part, the Amendments 
require the Agency to consider factors 
{including additional constituents) other 
than those for which the waste was 
listed, if the Agency has a reasonable 
basis to believe that such additional 
factors could cause the waste to be 
hazardous. (See section 222 of the 
Amendments, 42 U.S.C. 6921(f)). As a 
result, the Agency has re-evaluated 
Fisher Guide's petition to: (1) Determine 
whether the temporary exclusion should 
be made final based on the original 
listing criteria, and (2) Evaluate the 
waste for factors (other than those for 
which the waste was originally listed) to 


proposed in the Federal Register on February 26, 
1985 (50 FR 7882) indicated that the wastes would 
fail the VHS model. The Agency formally notified 
BSC, in a letter dated January 14, 1966, that the 
Characterization and Assessment Division would 
recommend to the Assistant Administrator for Solid 
Waste and Emergency Response that BSC’s petition 
be denied on a technical basis, due to the high 
potential of BSC’s waste to teach metals and 
contaminate ground water. (See public docket for 
copy of letter.) BSC did not exercise its option to 
withdraw the petition. 





determine whether the waste is non- 
hazardous. Today’s notice is our re- 
evaluation of their petition. 

Fisher Guide has submitted a detailed 
description of the manufacturing and 
treatment processes used, including 
schematic diagrams. Fisher Guide has 
also submitted total constituent and EP 
leachate test data for cadmium, 
chromium (total and hexavalent), and 
nickel; and total constituent and 
distilled water leachate tests for 
cyanide. In addition, Fisher Guide has 
submitted total constituent and EP 
leachate test data for arsenic, barium, 
lead, mercury, selenium, and silver; total 
oil and grease content of the waste; a 
list of all raw materials used in each of 
Fisher Guide’s manufacturing processes; 
and results using the EP Test for Oily 
Wastes for all the EP toxic metals plus 
nickel.!° The Agency requested this 
information, as indicated earlier, in 
order to determine whether toxicants, 
other than those for which the waste 
was originally listed, are present in the 
waste at levels of regulatory concern. 

Fisher Guide performs a number of 
electroplating operations at its 
Columbus facility, including a variety of 
zinc plating and anodizing processes. 
The influent to the treatment plant 
consists of rinsewaters from plating 
operations, along with wastewaters 
from air washers, fume scrubbers, 
painting booths, and cleaning and 
rinsing operations. Chromium bearing 
rinsewaters from these electroplating 
operations are acidified and treated 
with sulfur dioxide in order to reduce 
the hexavalent chromium to trivalent 
chromium; the treated wastewater is 
then combined in a wet blend tank with 
wastewaters from the air washers, fume 
scrubbers, cleaning and rinsing 
operations, and painting booths prior to 
neutralization. Rinsewaters from the 
zinc plating operations are neutralized 
with lime before the addition of a 
polymer flocculant, and the clarified 
wastewater is mixed with the process 
wastewaters in the wet blend tank. The 
combined wastewaters in the tank are 
again neutralized with a lime slurry, and 
a polymer is added prior to clarification. 
Sludge from the clarifiers is pumped to a 
sludge holding tank. From the tank, 
sludges are routed to a filter press for 
de-watering prior to disposal. 

Weekly composite samples of the 
filter press sludge were taken by 
combining five daily samples taken from 
the filter press at different times of the 
day and during different times in the 
filter cycle. Samples were collected in 


1° See 49 FR 42591, October 23, 1984, for a 
complete explanation of the EP test for oily wastes. 


this way during February 1981, March- 
April 1981, April-May 1984, and March- 
April 1985. Fisher Guide claims that the 
manufacturing process is uniform and 
the use of raw materials does not vary 
over time. Fisher Guide, therefore, 
claims that the samples collected are 
representative of any variation of the 
listed and unlisted constituent 
concentrations in the waste. 

The results of the total constituent 
and EP leachate tests for the listed 
constituents are presented in Table 1. 


TABLE 1.—MAXIMUM CONCENTRATIONS 


Total constituent and EP leachate 
data for the non-listed EP metals are 
presented in Table 2. 


TABLE 2.—MAXIMUM CONCENTRATIONS 


Total oil and grease in the waste 
averaged over 1%, with a maximum 
value of 1.5%, so Fisher Guide was 
requested to provide test data using the 
EP Test for Oily Wastes. The results 
from this series of tests for the EP toxic 
metals, nickel, and cyanide are given in 
Table 3. 


TABLE 3.—MAXiIMUM CONCENTRATIONS 


Inspection of the raw materials lists 
provided by Fisher Guide indicated that 
three organic Appendix VIII 
constituents may be expected to be 
present in Fisher Guide's waste. These 
compounds were benzyl chloride, 
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formaldehyde, and methylene chloride. 
Analysis of the sludge for the presence 
of these compounds showed that benzyl 
chloride and methylene chloride were 
non-detectable at levels less than 0.5 
mg/kg. Lengthy analytical efforts were 
unable to produce an actual constituent 
concentration for formaldehyde; a mass 
balance analysis submitted by Fisher 
Guide indicated that formaldehyde may 
be present at levels no greater than 0.6 
ppm. 

None of the samples tested 
demonstrated the characteristics of 
ignitability, corrosivity, or reactivity. 
Fisher Guide claims to generate an 
average of 6250 cubic yards of sludge 
per year. 


B. Agency Analysis and Action 


Fisher Guide has not demonstrated to 
the Agency that its wastewater 
treatment sludge is non-hazardous. The 
Agency believes that the samples 
collected by Fisher Guide were non- 
biased and adequately represent any 
variations that may occur in the waste. 
The composite samples taken from 
Fisher Guide's filter press after de- 
watering are representative of the waste 
as disposed. Due to the nature and 
consistency of the manufacturing 
operations involved and the raw 
materials used, constituent 
concentrations in the waste are not 
expected to vary significantly over time. 
The sludge samples, therefore, are 
representative of the waste generated 
by Fisher Guide. 

The Agency has evaluated the 
mobility of the inorganic constituents 
from Fisher Guide's waste using the 
VHS ground water model.?! The 
Agency’s evaluation of the 6250 cubic 
yards produced annually by Fisher 
Guide and the maximum EP extract 
levels for the waste for the listed 
constituents has produced the 
compliance point concentrations shown 
in Table 4. 


TABLE 4.—COMPLIANCE POINT 


The filter press sludge exhibited 
cyanide levels below the U.S. Public 
Health Service's suggested drinking 
water standard.'* The sludge, however, 


11 See footnote 5. 
38 See footnote 8. 
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demonstrated cadmium and chromium 
levels 1% (in both EP extract evaluations) 
above their respective National Interim 
Primary Drinking Water Standards, and 
the predicted maximum nickel values 
also exceed the Agency’s interim 
standard.'* These constituents, 
therefore, are of regulatory concern. 

For the other inorganic toxicants, the 
VHS model predicted the maximum 
compliance point concentrations 
presented in Table 5. 


TABLE 5.—COMPLIANCE POINT 


This evaluation indicates that arsenic, 
barium, selenium, and silver would not 
be present in ground water at the 
compliance point above the National 
Interim Pri Drinking Water 
Standards; the data also indicates, 
however, that lead, and mercury may 
leach from the waste and produce 
ground water contamination at levels 
that exceed the Agency's levels of 
regulatory concern. These additional 
toxicants are, therefore, also of 
regulatory concern to the Agency. 

The Agency's evaluation of the three 
organic Appendix VIII hazardous 
constituents believed to be present in 
the wastestream indicates that these 
compounds are not present at levels of 
environmental concern. Each compound 
is a trace contaminant of additives used 
by Fisher Guide, and so they are not 
present at significant levels in the waste. 
If the presence of these compounds were 
evaluated with the Agency’s proposed 
general linear model?® in conjunction 
with the VHS model to predict impacts 
upon ground water, methylene chloride, 
benzyl chloride and formaldehyde 
would be expected to be found at the 
compliance point at concentrations of 
0.034 mg/1, 0.00035 mg/1, and 0.057 mg/!, 
respectively. The values for methylene 
chloride and benzyl chloride do not 
exceed the Agency's regulatory 
standards for these chemicals of 0.06 
mg/1 and 5.3 mg/1, respectively.1® No 


18 See footnote 6. 
14 See footnote 7. 
15 The Agency's Cl._M model is explained in 
detail, 50 FR 48955-48956, November 27, 1965. 
16 An explanation of the derivation of these 
— 
t. 


standard is yet available for 
formaldehyde, but an assessment of the 
toxicity of formaldehyde indicates that 
such a low level would not be of 
regulatory significance.*7 

The Agency believes that, based upon 
the constituents and factors evaluated, 
Fisher Guide’s waste is hazardous and 
should not be excluded from hazardous 
waste control. The Agency, therefore, 
proposes to deny this petition from the 
Fisher Guide Division of General Motors 
Corporation, located in Columbus, Ohio, 
for its wastewater treatment sludge, as 
described in its petition. The Agency 
also proposes to withdraw the 
temporary exclusion held by Fisher 
Guide for this waste.'® 


Ill. General Battery Corporation 
A. Petition for Exclusion 


The General Battery Corporation 
(GBC), located in Reading, 
Pennsylvania, is involved in the 
manufacture of batteries. In conjunction 
with its manufacturing facility, GBC 
operates a secondary lead smelting 
facility for the reclamation of lead from 
discarded automotive and industrial 
batteries. GBC has petitioned the 
Agency to exclude the emission control 
sludge produced at this smelting facility, 
listed as EPA Hazardous Waste No. 
K069—Emission control dust/sludge 
from secondary lead smelting. The listed 
constituents of concern for this waste 
are hexavalent chromium, lead, and 
cadmium. GBC has petitioned the 
Agency to exclude their waste because 
they believe that it does not meet the 
criteria for which it is listed. 

Based on our review of their petition, 
GBC was granted a temporary exclusion 
on August 6, 1981, with the condition 
that the waste be kept segregated from 
other hazardous wastes generated at 
their facility (see 46 FR 40159). The basis 
for granting the exclusion (at that time) 
was the immobile nature of the 


17 Although no level for formaldehyde is currently 
available the Agency believes that the levels of 
formaldehyde which could be found in Fisher 
Guide's waste are not of regulatory concern. This 
conclusion was based upon evidence accumulated 
from a literature search of information currently 
available on the toxicity of formaldehyde. 
Individual citations in this survey are referenced in 
the public docket. The National Academy of 
Sciences has set a health advisory for formaldehyde 
in drinking water of 0.11 mg/1/day for adults. There 
is no evidence available in the literature which 
indicates that formaldehyde is carcinogenic when 
ingested. 

18 The Director of the Characterization and 
Assessment Division notified Fisher Guide in a 
letter dated November 15, 1985, that it would 
recommend to the Assistant Administrator for Solid 
Waste and Emergency Response that Fisher Guide's 
petition be denied. (See public docket for copy of 
letter.) Fisher Guide did not exercise its option to 
withdraw the petition. 


constituents-of concern (cadmium, 
hexavalent chromium, and lead) in the 
waste. Since that time, the Hazardous 
and Solid Waste Amendments of 1984 
were enacted. In part, the Amendments 
require the Agency to consider factors 
(including additional constituents) other 
than those for which the waste was 
listed, if the Agency has a reasonable 
basis to believe that such additional 
factors could cause the waste to be 
hazardous. (See section 222 of the 
Amendments, 42 U.S.C. 6921(f}). As a 
result, the Agency has re-evaluated 
GBC’s petition to: (1) Determine whether 
the temporary exclusion should be made 
final based on the original listing 
criteria, and (2) evaluate the waste for 
factors {other than those for which the 
waste was originally listed) to 
determine whether the waste is non- 
hazardous. Today’s notice is our re- 
evaluation of their petition. 

In support of their petition, GBC 
submitted a description of the 
manufacturing and waste treatment 
processes used, including schematic 
diagrams. GBC also submitted EP 
leachate test results for arsenic, barium, 
cadmium, chromium (total), lead, 
mercury, selenium, and silver; test 
results for total sulfides, and statements 
about the corrosivity, reactivity, and 
ignitability of the waste. {No total 
constituent concentrations for the waste 
were given by GBC.) The Agency also 
requested additional information from 
GBC on August 8, 1983, November 26, 
1984, and January 8, 1985. To date, none 
of this additional information has been 
received by EPA. Thus, we consider the 
petition incomplete.'® 

GBC uses reverberatory furnaces and 
blast furnaces to recover lead from 
discarded batteries and other lead- 
bearing residues. The process liberates a 
significant amount of lead-containing 
dusts and sulfur-bearing gases. The 
dusts and gases are routed through a 
baghouse, where particulate matter is 
filtered out and accumulated, then 
returned via a screw conveyor to the 
furnaces. The gases passing through the 
baghouse are neutralized with a lime 
slurry in a Venturi scrubber system. The 
resultant calcium sulfate/sulfite slurry is 
then dewatered to about 40% solids 
content prior to off-site disposal. This 
slurry is the subject of the petition. GBC 
claims that the combination of these two 
treatment systems in sequence produces 
a non-hazardous sludge, with the 
constituents of concern either present in 
insignificant concentrations or although 


19 See the public docket for records of the 
additional information requested and the Agency's 
basis for requesting this additional information. 
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present in the waste, are in essentially 
an immobile form. GBC further claims 
that this sludge is not hazardous for any 
other reason. 

GBC’s petition contained test results 
from ten composite samples that were 
collected during the transfer of emission 
control sludge from the clarifiers. 
Sampling was performed on random 
days and times (May 29, 1979; March 4, 
1980; April 23-29, 1980; Sept. 3-22, 1980; 
and Oct. 2, 1980). Not all of the samples 
were analyzed for all of the potential 
hazardous constituents. Lead was the 
only constituent analyzed in all ten 
samples. 

The results of EP leachate testing for 
the listed constituents are presented in 
Table 1. The number of analyses for 
each constituent is given in parentheses. 


TABLE 1.—MAXIMUM CONCENTRATIONS 


cseomiam is low ana to make a determination of hexava- 
lent chromium unnecessary. 

Maximum EP leachate values for the 
non-listed EP metals are given in Table 
2. The number of analyses for each 
constituent is given in parentheses. 


TABLE 2.—MAXIMUM CONCENTRATIONS 


None of the waste samples tested 
demonstrated the characteristics of 
ignitability, reactivity, or corrosivity. 
Total sulfides (as S) present in the waste 
was reported as 10,770 ppm. GBC 
estimated an average sludge generation 
rate of 14,580 tons per year. 


B. Agency Analysis and Action 


GBC has not demonstrated that its 
emission control sludge is non- 
hazardous. The Agency believes that the 
samples collected by GBC were non- 
biased and adequately characterize any 
variations that may occur in the waste. 
The composited sludge samples taken 
from GBC’s treatment system after 
dewatering are representative of the 
waste as disposed. Due to the nature 
and consistency of the smelting 
operation and the raw materials used, 
the constituent concentrations in the 
waste are not expected to vary 


significantly over time. The sludge 
samples, therefore, are representative of 
the waste generated by GBC. 

The Agency has evaluated the 
mobility of the inorganic constituents 
from GBC's waste using the vertical and 
horizontal spread (VHS) ground water 
model.?° The Agency's evaluation of 
GBC’s average annual generation rate of 
14,580 tons and the maximum EP extract 
levels calculated-for the waste has 
produced the compliance point 
concentrations for the listed 
constituents shown in Table 3. 
Evaluation of the waste for the non- 
listed EP metals produced the values 
given in Table 4. 


TABLE 3.—VHS MODEL: PREDICTED 
COMPLIANCE POINT CONCENTRATIONS (mg/l) 


TABLE 4.—VHS MODEL: PREDICTED 
COMPLIANCE POINT CONCENTRATIONS (mg/|) 


Among the listed constituents, total 
chromium produced a value at the 
compliance point which did not exceed 
the National Interim Primary Drinking 
Water Standard (NIPDWS). Cadmium 
and lead values, however, were in 
excess of their respective NIPDWS 
values at the compliance point. 

For the non-listed inorganic 
constituents, barium, mercury, and 
silver were at levels below their 
respective NIPDWS values. Arsenic and 
selenium, however, were at levels in 
excess of their respective National 
Interim Primary Water 
Standards at the compliance point; thus, 
these constituents are of regulatory 
concern. 

In addition, since GBC has not yet 
responded to the Agency's requests for 
additional information (i.e., August 25, 
1983, November 26, 1984, and January 8, 
1985), the Agency is also proposing to 
deny this petition on the grounds that it 
is incomplete (i.e., the Agency could not 
evaluate GBC’s waste to determine 
whether or not any other toxicants were 
present in the waste at levels of 
regulatory concern).?! 


20 See footnote 5. 
21 See footnote 19. 
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The Agency believes that the wastes 
generated by the lead smelting 
processes at GBC’s Reading facility are 
not rendered non-hazardous by the 
waste treatment system currently in use. 
The analysis of the sludge using the 
VHS model indicates the potential of the 
sludge to leach several toxic metals 
(arsenic, cadmium, lead, and selenium) 
and contaminate ground water at levels 
of regulatory concern. The Agency, 
therefore, proposes to deny this petition 
for exclusion of the emission control 
sludge produced by GBC at its Reading, 
Pennsylvania facility. The Agency also 
proposes to withdraw the temporary 
exclusion held by GBC for its K069 
waste, and to deny this petition as 
incomplete.22 


IV. Kaiser Aluminum Chemical 
Corporation 


A. Petition for Exclusion 


The Kaiser Aluminum Chemical 
Corporation (Kaiser), at its Trentwood 
Works plant in Spokane, Washington, 
operates an aluminum rolling mill. 
Kaiser has petitioned the Agency to 
exclude its wastewater treatment 
sludge, presently listed as EPA 
Hazardous Waste No. F019— 
Wastewater treatment sludge from the 
chemical conversion coating of 
aluminum. The listed constituents of 
concern for this waste are hexavalent 
chromium and cyanide (complexed). 
Kaiser has petitioned the Agency to 
exclude its waste because it does not 
meet the criteria for which it is listed. 

Based on our review of their petition, 
Kaiser was granted a temporary 
exclusion on December 16, 1981 (see 46 
FR 61280). The basis for granting the 
exclusion (at that time) was the low 
concentration of the constituents of 
concern (hexavalent chromium and 
complexed cyanide) in the waste.?* 


22 The Director of the Characterization and 
Assessment Division notified CBC in a letter dated 
November 15, 1985, that it would recommend to the 
Assistant Administrator for Solid Waste and 
Emergency Response that GBC's petition be denied. 
(See public docket for copy of letter). GBC did not 
respond to the Agency's letter. 

28 The Agency informed Kaiser in a letter dated 
August 25, 1983, that since Kaiser's waste failed the 
EP characteristic for total chromium, it must be 
handled as a hazardous waste. The Agency 
provided Kaiser with the opportunity to submit 
additional data concerning process or treatment 
adjustments that would demonstrate the 
nonhazardousness of the waste. No such 
information was ever submitted. To the extent that 
the waste exhibits the characteristics of EP toxicity 
for total chromium, therefore, the waste must be 
managed as hazardous. 
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Since that time, the Hazardous and 
Solid Waste Amendments of 1984 were 
enacted. In part, the Amendments 
require the Agency to consider factors 
{including additional constituents) other 
than those for which the waste was 
listed, if the Agency has a reasonable 
basis to believe that such additional 
factors could cause the waste to be 
hazardous. (See section 222 of the 
Amendments, 42 U.S.C. 6921(f).) 

As a result, the Agency has re- 
evaluated Kaiser's petition to: (1) 
Determine whether the temporary 
exclusion should be made final based on 
the original listing criteria; and (2) 
Evaluate the waste for factors (other 
than those for which the waste was 
originally listed) to determine whether 
the waste is non-hazardous. Today’s 
notice is our re-evaluation of their 
petition. 

In support of their petition, Kaiser has 
provided a detailed description of its 
manufacturing and treatment process, 
including a schematic-diagram; EP 
toxicity analyses of the sludge for 
arsenic, barium, cadmium, chromium, 
lead, mercury, selenium, and silver; and 
distilled water leachate test results for 
cyanide. The Agency also requested 
additional information from Kaiser on 
August 25, 1983 and November 26, 1984. 
To date, none of this additional 
information has been received by EPA. 
Thus, the Agency considers the petition 
incomplete.?4 

Kaiser operates three process lines 
that conversion coat aluminum. Each 
line includes a caustic cleaning bath; a 
rinse; conversion coating with a solution 
of chromic acid, hydrofluoric acid, and 
phosphoric acid; and a final rinse. 
Wastewaters from continuous overflows 
and occasional batch disposal of 
conversion coating solutions and rinses 
are collected in flow equalization tanks 
prior to the batch reduction of 
hexavalent chromium wastewaters 
using SO, gas and sulfuric acid. Caustic 
solutions and rinses then are mixed with 
the reduced chromium wastes. After pH 
adjustment with lime, the wastes pass to 
a clarifier where precipitation, aided by 
a cationic polymer, produces a sludge of 
chromous hydroxide, calcium fluoride, 
calcium phosphate, and other insoluble 
salts. The sludge is dewatered in a 
diatomaceous earth pre-coat vacuum 
drum filter generating the petitioned 
waste. 

Sludge samples were collected over a 
5 and % week period and composited 
into 11 samples for analysis. The filter 
press is operated 3 times a week. Eleven 
composite samples were analyzed from 


24 See footnote 19. 


the press. These composites were 
comprised of grab samples collected 
every half hour from the press during a 
particular press cycle. The eleven cycles 
were sampled over a 5 week period. The 
composites from each of the eleven 
cycles were analyzed separately. Kaiser 
has made no claims regarding the 
uniformity of the manufacturing process, 
the raw materials used, and any 
resulting variation of toxicant 
concentrations in the waste. The 
Agency, therefore, does not know 
whether Kaiser believes that these 
samples are representative of the waste 
they generate. 

Maximum EP leachate values for the 


listed constituents are given in Table 
4,25 


TABLE 1.—MAXiIMUM EP LEACHATE VALUES 
For DEWATERED SLUDGE (ppm) 


Distilled water leachate test. 


The maximum EP leachate 
concentrations for the non-listed metals 
are given in Table 2. 


TABLE 2.—MAXIMUM EP LEACHATE VALUES 
For DEWATERED SLUDGE (ppm) 


Kaiser claims that the dewatered 
sludge is generated at a rate of 2,150 
tons per year. 


B. Agency Analysis and Action 


Kaiser has not demonstrated that its 
wastewater treatment sludge is non- 
hazardous. The Agency believes that 
Kaiser has submitted sufficient 
information to determine whether the 
samples collected adequately 
characterize any variations that may 
occur in the petitioned waste stream. 
The Agency has assumed that since the 
process generating this waste is a 
continuous can process line, both the 
production and treatment processes are 
consistent over time, and that the 
facility does not act as a job shop or 
have seasonal product changes. Under 
these assumptions, the waste is 
expected to be uniform from week to 


25 Kaiser did not provide total constituent 
analyses. 
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week and the sludge samples are 
representative of the wastes as 
disposed. Kaiser has not, however, 
provided information regarding 
additional Appendix VIII constituents 
which may appear in the wastes due to 
the variation of raw materials used in 
the products being manufactured. The 
Agency, therefore, is not convinced that 
additional constituents that may cause 
the waste to be hazardous are not 
present. 

Based on the data submitted, 
however, the sludge exhibits total 
chromium levels above the EPA's EP 
toxicity standard for total chromium (5.0 
mg/l). The maximum EP toxicity level 
reported was 11.6 ppm, while the 
average level was reported to be 5.1 
ppm. These levels, therefore, preclude 
the classification of the waste as non- 
hazardous. (See 40 CFR 261.24.) 

In addition, the Agency has evaluated 
the mobility of the inorganic 
constituents from Kaiser’s waste using 
the vertical and horizontal spread (VHS) 
model.2¢ The Agency’s evaluation of 
Kaiser's maximum waste generation 
rate of 2,150 tons per year and the 
maximum EP extract levels for the 
waste has produced the compliance 
point concentrations shown in Table 3. 


Taste 3.—VHS MOobdeL: PREDICTED 
COMPLIANCE POINT CONCENTRATIONS (ppm) 


The sludge exhibited arsenic, barium, 
lead, mercury, selenium, and silver 
levels below their respective National 
Interim Primary Drinking Water 
Standards, and cyanide levels below the 
U.S. Public Health Service’s suggested 
drinking water standard.?” The sludge, 
however, exhibits cadmium and total 
chromium values (at the compliance 
point) in excess of the National Interim 
Primary Drinking Water Standards, and 
therefore, these constituents are of 
regulatory concern.?® 

Finally, since Kaiser did not respond 
to the Agency’s requests for additional 
information (i.e., August 25, 1983 and 
November 26, 1984), the Agency also is 
proposing to deny this petition on the 


26 See footnote 5. 
27 See footnote 8. 
28 See footnote 6. 





grounds that it is incomplete (i.e., the 
Agency could not evaiuate Kaiser's 
waste to determine whether or not any 
other toxicants were present in the 
waste at levels of regulatory concern).*® 

The Agency believes that the wastes 
generated by the manufacturing 
processes at the Kaiser Aluminum 
Chemical Corporation’s Spokane, 
Washington facility are not rendered 
non-hazardous by the wastewater 
treatment facility currently in use. Total 
chromium leachate levels are in excess 
of the EP toxicity standard and the 
aralysis of the sludge using the VHS 
model indicates the potential of the 
sludge to leach chromium and cadmium 
and contaminate the ground water at 
levels of regulatory concern. The 
Agency, therefore, proposes to deny 
Kaiser Aluminum’s petition for its 
wastewater treatment sludge generated 
at its Spokane, Washington facility. The 
Agency also proposes to withdraw the 
temporary exclusion held by Kaiser for 
its F019 waste, and to deny this petition 
as incomplete.*® 


V. Reynolds Aluminum 
A. Petition for Exclusion 


Reynolds Aluminum (Reynolds), at its 
Alloys Plant, located in Sheffield, 
Alabama, is involved in the coating of 
coiled aluminum stock. Reynolds has 
petitioned the Agency to exclude its 
treated sludge, presently listed as EPA 
Hazardous Waste No. F019— 
Wastewater treatment sludges from the 
chemical conversion coating of 
aluminum. The listed constituents of 
concern for this waste are hexavalent 
chromium and complexed cyanide. 
Reynolds petitioned the Agency to 
exclude its waste because they do not 
believe that these constituents are 
present in the mobile phase in high 
enough levels to classify the waste as 
hazardous. 

Based upon our review of their 
petition, Reynolds was granted a 
temporary exclusion on November 22, 
1982 (see 47 FR 52680). The basis for 
granting the exclusion (at that time) was 
the low concentration of the 
constituents of concern (hexavalent 
chromium and complexed cyanide) in 
the waste. Since that time, the 
Hazardous and Solid Waste 
Amendments of 1984 were enacted. In 


29 See footnote 19. 

30 The Director of the Characterization and 
Assessment Division notified Kaiser in a letter 
dated January 10, 1986, that it would recommend to 
the Assistant Administrator for Solid Waste and 
Emergency Response that Kaiser's petition be 
denied. ( (See public docket for copy of letter). Kaiser 
declined to exercise its option to withdraw the 
petition. 


part, the Amendments require the 
Agency to consider factors (including 
additional constituents) other than those 
for which the waste was listed, if the 
Agency has a reasonable basis to 
believe that such additional factors 
could cause the waste to be hazardous. 
(See section 222 of the Amendments, 42 
U.S.C. 6921(f).) As a result, the Agency 
has re-evaluated Reynolds’ petition to: 
(1) Determine whether the temporary 
exclusion should be made final based on 
the original listing criteria, and (2) 
Evaluate the waste for factors (other 
than those for which the waste was 
originally listed) to determine whether 
the waste is non-hazardous. Today’s 
notice is our re-evaluation of their 
petition. 

In support of their petition, Reynolds 
submitted a detailed description of their 
manufacturing and waste treatment 
processes, including schematic 
diagrams; total constituent analyses and 
EP toxicity test results for arsenic, 
barium, cadmium, total and hexavalent 
chromium, lead, mercury, nickel, 
selenium, and silver; and total 
constituent analysis and a distilled 
water leach test for cyanide. Test results 
were also reported on the oil and grease 
content of the waste, and the waste’s 
reactivity, ignitability, and corrosivity. 
In addition, a list of raw materials used 
at the plant and matcrial safety data 
sheets were provided. The Agency 
requested this information, as noted 
above, to determine if hazardous 
constituents, other than those for which 
the waste was originally listed, are 
present in the waste at levels of 
regulatory concern. 

Reynolds manufactures coiled 
aluminum stock which is washed in a 
caustic soap solution. The stock 
undergoes pretreatment, coating, baking, 
quenching, waxing, and recoiling. 
Wastewater resulting from washing is 
disposed of via a storm sewer and is not 
mixed with other waste streams. The 
stock pretreatment process involves 
chromate chemical conversion coating. 
Wastewater from this process is treated 
by converting hexavalent chromium to 
trivalent chromium. Precipitation, 
clarification, and dewatering by vacuum 
filtration produces a dewatered filter 
cake. This material is the waste 
Reynolds is seeking to delist. 

Five samples were collected from the 
vacuum filter during the week of 
December 5-9, 1980. Three additional 
samples were taken during a three week 
period in August and September of 1981, 
and four samples during a four week 
period in July and August, 1984. The 
dewatering equipment operates on a 
daily basis with all processes 
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operational when sampling was done. 
Samples were collected after the 
dewatering equipment had reached 
steady state. Daily grab samples were 
ran collected from the press and: 
composited to form one composite 
sample representing each week of 
sampling. Reynolds claims that the 
manufacturing processes used at the 
facility are uniform and that the use of 
raw materials does not vary over time. 
Reynolds, therefore, claims that their 
samples are representative of the waste 
process and the settled solids 
accumulated during normal operation. 
Total constituent analyses and EP 
toxicity test results for the listed 
constituents revealed the maximum 
concentrations reported in Table 1. 


TABLE 1.—MAXIMUM CONCENTRATIONS (ppm) 


Total constituent and EP toxicity 
analyses of the sludge for the non-listed 
EP toxic metals revealed maximum 
concentrations shown in Table 2. The 
maximum reported oil and grease level 
was 0.002 percent. Reynolds also 
submitted a list of raw materials used in 
the process. This list indicated that no 
Appendix VIII. hazardous constituents, 
other than those tested for, are used in 
the process and that formation of these 
constituents is highly unlikely. Reynolds 
claims that the maximum volume of 
waste generated annually from its filter 
press is 3,840 cubic feet. 


TABLE 2.—MAXIMUM CONCENTRATIONS (ppm) 


B. Agency Analysis and Action 


Reynolds Aluminum has not 
demonstrated to the Agency that the 
wastewater treatment sludge is non- 
hazardous. The Agency believes that the 
twelve samples of the filter cake 
collected over a total of eight operating 
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weeks are non-biased and represent any 
variations that may occur in the waste. 
The key factor that could vary toxicant 
concentrations in the waste would be 
the use of different raw materials due to 
changes in the product line being 
manufactured. The Agency believes that 
the sampling period used by Reynolds 
was long enough to cover any scheduled 
changes in the product line. The petition 
further verified that the variation seen 
between the data reported from each of 
the sampling periods was expected due 
to typical process line variations during 
these periods. We, therefore, believe 
that the samples collected are 
representative of the waste generated 
by Reynolds. 

The Agency has evaluated the 
mobility of the inorganic constituents 
from Reynold’s waste using the VHS 
groundwater model.?! The model was 
used to calculate compliance point 
values using the waste quantity of 3840 
yd* and maximum reported extract 
levels as input parameters. The 
calculated compliance point 
concentrations for the listed 
constituents are shown in Table 3. 


TABLE 3.—VHS MODEL: CALCULATED 
CONCENTRATIONS (ppm) 


At the compliance point, cyanide 
levels were below the U.S. Public Health 
Service's suggested drinking water 
standard.®? The total cyanide levels in 
the waste are also below the air 
threshold limit set by the American 
Conference of Governmental Industrial 
Hygienists.** Chromium levels, 
however, are above the National Interim 
Primary Drinking Water Standard and 
thus, is of regulatory concern.*4 35 

Compliance point values were also 
calculated for the other EP toxic metals 
using the VHS model and are shown in 
Table 4. 


31 See footnote 5. 

32 See footnote 8. 

33 See Documentation of Threshold Limit Values 
for Substances in Workroom Air. American 
Conference of Governmental Industrial Hygienists, 
third edition, 1971, Cincinnati, Ohio. 

34 Using the 95% confidence interval of the EP 
extract level, a calculated concentration of 0.32 ppm 
is obtained. This value also exceeds the regulatory 
standard. 

35 See footnote 6. 


TABLE 4.—VHS MODEL: CALCULATED 
CONCENTRATIONS (ppm) 


This evaluation indicated that no 
other inorganic hazardous constituents 
are present in the waste at levels of 
regulatory concern (i.e., the levels at the 
compliance point were all below the 
National Primary Drinking Water 
Standards). The Agency also reviewed 
Reynolds’ raw material lists and 
material safety data sheets for each 
component in the raw materials list. The 
Agency has concluded from this review 
that no other Appendix VIII hazardous 
constituents are present in the waste. 

Reynolds has not demonstrated that 
the wastewater treatment sludge 
generated at its Alloys Plant is 
nonhazardous. The prediction of 
chromium levels (at the compliance 
point) of the filter cake using the VHS 
model indicates that the waste has the 
potential to leach chromium and 
contaminate ground water at levels of 
regulatory concern. The Agency, 
therefore, proposes to deny this petition 
for exclusion of the wastewater 
treatment sludge produced at Reynolds 
Alloys Plant located in Sheffield, 
Alabama. The Agency also proposes to 
withdraw the temporary exclusion held 
by Reynolds for these wastes.*® 


VI. Effective Date 


The Hazardous and Solid Waste 
Amendments of 1984 amended 3010 of 
RCRA to allow rules to become effective 
in less than six months when the 
regulated community does not need the 
sixth-month period to come into 
compliance. This is not the case for the 
five petitioners included in this notice. 
These five petitioners may have their 
temporary exclusions revoked and final 
exclusions denied, and may be required 
to revert back to handling their wastes 
as they did before being granted these 
exclusions (i.e., they must handle their 


36 The Director of the Characterization and 
Assessment Division notified Reynolds in a letter 
dated January 14, 1986, that it would recommend to 
the Assistant Administrator for Solid Waste and 
Emergency Response that Reynolds’ petition be 
denied. (See public docket for copy of letter). 
Reynolds declined to exercise its option to 
withdraw the petition. 


26427 


wastes as hazardous). These petitioners 
would need some time to come into 
compliance with the RCRA hazardous 
waste management system. 
Accordingly, the effective date of the 
revocation of final exclusions of these 
temporary exclusions and denials would 
be six months after publication of the 
final rule in the Federal Register. 


VII. Regulatory Impact 


Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and, therefore, subject to a 
requirement of a Regulatory Impact 
Analysis. This proposal, which would 
revoke temporary exclusions at five 
facilities, is not major. The effect of this 
proposal would increase the overall 
costs for these facilities which currently 
have temporary exclusions. The actual 
costs to these companies, however, 
would not be significant. In particular, in 
calculating the amount of waste that is 
generated by these five facilities and 
considering a disposal cost of $300/ton, 
the increased costs to these facilities is 
approximately $11.1 million, well under 
the $100 million level constituting a 
major regulation. This proposal is not a 
major regulation, therefore, no 
Regulatory Impact Analysis is required. 


VIII. Regulatory Flexibility Act 


Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601-612, whenever an 
Agency is required to publish a general 
notice of rulemaking for any proposed or 
final rule, it must prepare and make 
available, for public comment a 
regulatory flexibility analysis which 
describes the impact of the rule on small 
entities (i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). The Administrator may 
certify, however, that the rule will not 
have a significant economic impact on a 
substantial number of small entities. 

This amendment will have the effect 
of increasing overall waste disposal 
costs. A few of the facilities included in 
this notice may be considered small 
entities, however, this rule only effects 
five facilities across different industrial 
segments. The overall economic impact, 
therefore, on small entities is small. 
Accordingly, I hereby certify that this 
proposed regulation will not have a 
significant impact on a substantial 
number of small entities. 

This regulation, therefore, does not 
require a regulatory flexibility analysis. 


List of Subjects in 40 CFR Part 261 


Hazardous waste, Recycling. 





Dated: July 15, 1986. 
].W. McGraw, 
Acting Assistant Administrator, Office of 
Solid Waste and Emergency Response. 
[FR Doc. 85-16396 Filed 7-22-86; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 261 
[SW-FRL-3053-1] 


identification and Listing of Hazardous 
Waste; Proposed Denial 


AGENCY: Environmental! Protection 
Agency. 

ACTION: Proposed rule and request for 
comment. 


SUMMARY: The Environmental Protection 
Agency (EPA) today is proposing to 
deny the petition submitted by a 
petitioner to exclude their solid wastes 
from the list of hazardous wastes 
contained in 40 CFR 261.31 and 261.32. 
This action responds to a delisting 
petition submitted under 40 CFR 260.20, 
which allows any person to petition the 
Administrator to modify or revoke any 
provision of Parts 260 through 265, 124, 
270, and 271 of Title 40 of the Code of 
Federal Regulations and 40 CFR 260.22, 
which specifically provides generators 
the opportunity to petition the 
Administrator to exclude a waste on a 
“generator-specific basis” from the 
hazardous waste list. The effect of this 
action, if propulgated, would be to deny 
the exclusion of certain wastes 
generated at a particular facility from 
listing as hazardous wastes under 40 
CFR Part 261 and require this person to 
continue to handle their waste as 
hazardous. 

Due to changes in the delisting criteria 
required by the Hazardous and Solid 
Waste Amendments of 1984, this 
petition has been evaluated both for the 
factors for which the waste was 
originally listed, as well as all other 
factors and toxicants which might 
reasonably cause the waste to be 
hazardous. Based upon these 
evaluations, the Agency has determined 
that the petitioning facility has not 
substantiated its claim that the waste is 
non-hazardous; therefore, the Agency is 
proposing to deny the petition submitted 
by the petitioning facility. 

DATES: EPA will accept public 
comments on this proposed decision to 
deny the petition unti! August 22, 1986. 
Comments postmarked after the close of 
the comment period will be stamped 
‘late.” 

Any person may request a hearing on 
this proposed denial by filing a request 
with Bruce Weddle, whose address 
appears below, by August 7, 1986. The 


request must contain the information 
prescribed in 40 CFR 260.20{d). 
ADDRESSES: Send three copies of your 
comments to EPA. Two copies should be 
sent to the Docket Clerk, Office of Solid 
Waste (WH-562), U.S. Environmental 
Protection Agency, 401 M Street SW.., 
Washington, DC 20460. A third copy 
should be sent to Jim Kent, Delisting 
Section, Waste Identification Branch, 
PSPD/OSW (Wh-562B), U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460. 
Identify your comments at the top with 
this docket number: “F-86-USNP- 
FFFFF.” 

Requests for a hearing should be 
addressed to Bruce Weddle, Director, 
Permits and State Programs Division, 
Office of Solid Waste (WH-562B), U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460. 

The public docket for this proposed 
decision is located in the Sub-basement, 
U.S. Environmental Protection Agency, 
401 M Street SW., Washington, DC 
20460, and is available for viewing from 
9:30 a.m., to 3:30 p.m., Monday through 
Friday, excluding holidays. Call Mia 
Zmud at (202) 475-9327 or Kate Blow 
(202) 382-4675 for appointments. The 
public may copy a maximum of 50 pages 
of material from any one regulatory 
docket at no cost. Additional copies $.20 
per page. ; 
FOR FURTHER INFORMATION CONTACT: 
RCRA Hotline, toll free at (800) 424— 
9346, or at (202) 382-3000. For technical 
information, contact Lori DeRoss, Office 
of Solid Waste (WH-562B), U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460, (202) 
382-5096. 

SUPPLEMENTARY INFORMATION: 


Background 

On January 16, 1982, as part of its final 
and interim final regulations 
implementing section 3001 of RCRA, 
EPA published an amended list of 
hazardous wastes from non-specific and 
specific sources. This list has been 
amended several times, and is published 
in 40 CFR 261.31 and 261.32. These 
wastes are listed as hazardous because 
they typically and frequently exhibit any 
of the characteristics of hazardous 
wastes identified in Subpart C of Part 
261 (i.e., ignitability, corrosivity, 
reactivity, and extraction procedure (EP) 
toxicity) or meet the criteria for listing 
contained in 40 CFR 261.11 (a)(2) or 
(a)(3). 

Individual waste streams may vary, 
however, depending on raw materials, 
industrial processes, and other factors. 
Thus, while a waste that is described in 
these regulations generally is hazardous, 
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a specific waste from an individual 
facility meeting the listing description 
may not be. For this reason, 40 CFR 
260.20 and 260.22 provide an exclusion 
procedure, allowing persons to 
demonstrate that a specific waste from a 
particular generating facility should not 
be regulated as a hazardous waste. 

To be excluded, petitioners must show 
that a waste generated at their facility 
does not meet any of the criteria under 
which the waste was listed. (See 40 CFR 
260.22{a) and the background documents 
for the listed wastes.) In addition, the 
Hazardous and Solid Waste 
Amendments of 1984 (HSWA) require 
the Agency to consider factors 
(including additonal constituents) other 
than those for which the waste was 
listed, if there is a reasonable basis to 
believe that such additional factors 
could cause the waste to be hazardous. 
Accordingly, a petitioner also must 
demonstrate that his waste does not 
exhibit any of the hazardous waste 
characteristics, as well as present 
sufficient information for the Agency to 
determine whether the waste contains 
any other toxicants at hazardous levels. 
(See 40 CFR 260.22(a); section 222 of the 
Hazardous and Solid Waste 
Amendments of 1984, 42 U.S.C. 6921(f); 
and the background documents for the 
listed wastes.) 

In addition to wastes listed as 
hazardous in 40 CFR 261.31 and 261.32, 
residues from the treatment, storage, or 
disposal of listed hazardous wastes also 
are eligible for exclusion and remain 
hazardous wastes until excluded. (See 
40 CFR 261.3 (c) and (d)(2).) Again, the 
substantive standard for delisting is: (1) 
That the waste not meet any of the 
criteria for which it was listed originally 
and (2) that the waste is not hazardous 
after considering factors (including 
additional constituents) other than those 
for which the waste was listed, if there 
is a reasonable basis to believe that 
such additional factors could cause the 
waste to be hazardous. Where the waste 
is derived from one or more listed 
hazardous wastes, the demonstration 
may be made with respect to each 
constituent or the waste mixtue as a 
whole. (See 40 CFR 260.22(b).) 


Approach Used to Evaluate Delisting 
Petitions 

The Agency first will evaluate the 
petition to determine whether the waste 
(for which the petition was submitted) is 
non-hazardous based on the criteria for 
which the waste was originally listed. If 
the Agency believes that the waste is 
still hazardous (based on the original 
listing criteria), it will propose to deny 
the petition. If, however, the Agency 
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agrees with the petitioner that the waste 
is n with respect to the 
criteria for which the waste was listed, 
it then will evaluate the waste with 
respect to other factors or criteria, if 
there is a reasonable basis to believe 
that such additional factors could cause 
the waste to be hazardous. 

The Agency is using a hierarhical 
approach in evaluating petitions for the 
other factors or contaminants (i.e., those 
listed in Appendix VIII of Part 261). This 
approach may, in some cases, eliminate 
the need for additional testing. The 
petitioner can choose to submit a raw 
materials list and process descriptions. 
The Agency will evaluate this 
information to determine whether any 
Appendix VIII hazardous constituents 
are used or formed in the manufacturing 
and treatment process and are likely to 
be present in the waste at significant 
levels. If so, the Agency then will 
request that the petitioner perform 
additional analytical testing. If the 
petitioner disagrees, he may present 
arguments on why the toxicants would 
not be present in the waste, or, if 
present, why they would pose no 
toxicological hazard. The reasoning may 
include descriptions of closed or 
segregated systems, or mass balance 
arguments relating volumes of raw 
materials used to the rate of waste 
generation. If the Agency finds that the 
arguments presented by the petitioner 
are not sufficient to eliminate the 
reasonable likelihood of the toxicant’s 
presence in the waste at significant 
levels, the petition would be tentatively 
denied on the basis of insufficient 
information. The petitioner then may 
choose to submit the additional 
analytical data on representative 
samples: of the waste during the public 
comment period. 

Rather than submitting a raw 
materials list, petitioners may test their 
waste for any additional toxic 
constituents that may be present and 
submit this data to the Agency. In this 
case, the petitioner should submit an 
explanation of why any constituents 
from Appendix VIII of Part 261, for 
which no testing was done, would not 
be present in the waste or, if present, 
why they would not pose a toxicological 
hazard. 

In making a delisting determination, 
the Agency evaluates each petitoned 
waste against the listing criteria and 
factors cited in 40 CFR 261.11 (a)(2) and 
(a)(3). Specifically, the Agency considers 
whether the waste is acutely toxic, as 
well as the toxicity of the constituents, 
the concentration of the constituents in 
the waste, their tendency to migrate and 
bioacculate, their persistence in the 


environment once released from the 
waste, plausible types of management of 
the waste, and the quantities of waste 
generated. In this regard, the Agency 
has developed an analytical approach to 
the evaluation of wastes that are 
landfilled and land treated. See 50 FR 
7882 (February 26, 1985}, FR 48886 
(November 27, 1985), and 50 FR 48943 
(November 27, 1985). The overall 
approach, which includes a ground 
water transport model, is used to predict 
reasonable worst-case contaminant 
levels in ground water in nearby 
receptor wells (i.e., the model estimates 
the ability of an aquifer to dilute the 
toxicant from a specific volume of 
waste). The land treatment model also 
has an air component and predicts the 
concentration of specific toxicants at 
some distance downwind of the facility. 
The compliance point concentration 
determined determined by the model 
then is compared directly to a level of 
regulatory concern. If the value at the 
compliance point predicted by the model 
is less than the level of regulatory 
concern, then the waste could be 
considered non-hazardous and a 
candicate for delisting. If the value at 
the compliance point is above this level, 
however, then the waste probably still 
will be considered hazardous, and not 
excluded from Subtitle C control.! 

This approach evaluates the 
petitioned wastes by assuming 
reasonable worst-case land disposal 
scenarios. This approach has resulted in 
the development of a sliding regulatory 
scale which suggests that a large volume 
of waste exhibiting a particular extract 
level could be considered hazardous, 
while a smaller volume of the same 
waste could be considered non- 
hazardous.” The Agency believes this to 
be a reasonable outcome since a larger 
quantity of waste (and the toxicants in 
the waste) might not be diluted 
sufficiently to result in compliance point 
concentrations that are less than the 
level of regulatory concern. The selected 
approach predicts that the larger the 
waste volume, the higher the level of 
toxicants at the compliance point. The 
mathematical relationship (with respect 
to ground water) yields at least a six- 
fold dilution of the toxicant 
concentration initially entering the 
aquifer (i.e., any waste exhibiting 


1 The Agency recently proposed a similar 
approach, including a ground water transport 
model, as part of the land disposal restrictions rule 
(see 51 FR 1602, January 14, 1986). The Agency has 
not yet evaluated the comments on this proposal, 
however. If this approach is 
Agency will consider revising the delisting analysis. 

2 Other factors may result in the denial of a 
petition, such as actual ground water monitoring 
data or spot check verification data. 


extract levels equal to or less than six 
times a level of regulatory concern will 
generate a toxicant concentration at the 
receptor well equal to or less than that 
same level}. Depending on the volume of 
waste, an additional five-fold dilution 
may be imparted, resulting in a total 
dilution of up to thirty-two times. 

The Agency has used this approach as 
one factor in determining the potential 
impact of the unregulated disposal of the 
petitioned waste on human health an@ 
the environment. As a result of this 
evaluation, the Agency is proposing to 
deny the petition submitted by U.S. 
Nameplate Co., Inc. 

It should be noted that the Hazardous 
and Solid Waste Amendments of 1984 
specifically require the Agency to 
provide notice and an opportunity for 
public comment before a final decision 
is made to grant or deny an exclusion. 
Thus, a notice of final denial will not be 
published until all public comments 
(including those at requested hearings, if 
any) are addressed. 


Petitioner 


The Agency today proposes to deny 
the following exclusion request: U.S. 
Nameplate Company, Incorporated, 
Mount Vernon, Iowa. 


I. U.S. Nameplate Company, 
Incorporated 


A. Petition for Exclusion 


U.S. Nameplate Company, 
Incorporated (Nameplate), located in 
Mount Vernon, Iowa, is involved in the 
manufacture of etched name plates. 
Nameplate has petitioned the Agency 
for a one-time exclusion of the sludge 
contained in its on-site lagoon, presently 
listed as EPA Hazardous Waste No. 
Foo06—Wasterwater treatment sludges 
from electroplating operations, except 
from the following processes: (1) Sulfuric 
acid anodizing of aluminum; (2) tin 
plating on carbon steel; (3) zinc plating 
(segregated basis) on carbon steel; (4) 
aluminum or zinc aluminum plating on 
carbon steel; (5) cleaning/stripping 
associated with tin, zinc, and aluminum 
plating on carbon steel; and (6) chemical 
etching and milling of aluminum. 
Nameplate claims that this waste should 
be excluded because it does not meet 
the criteria for which it was listed.® 


3 Nameplate originally submitted their petition on 
December 18, 1984. Shortly before the receipt of 
their petition, the Hazardous and Solid Waste 
Amendments of 1984 were enacted. These 
amendments, in part, require the Agency to consider 
factors (including additional constituents) other 
than those for which the waste was originally listed, 
if the Agency has a reasonable basis to believe that 
such additional factors could cause the waste to be 

Continued 





Nameplate also claims that testing 
performed by the Agency's Region VII 
Office substantiates their claim that 
their waste is not hazardous. 

The listed constituents of concern for 
EPA Hazardous Waste No. F006 are 
cadmium, hexavalent chromium, nickel, 
and cyanide (complexed). Nameplate 
claims that its wastewater treatment 
process generates a non-hazardous 
sludge because the constituents of 
concern, although present in the waste, 
are essentially in an immobile form. 
They further claim that this waste is not 
hazardous for any other reason.* 

In support of their petition, Nameplate 
has submitted descriptions of its etching 
and wastewater treatment processes; 
total constituent analyses and EP 
toxicity test results of the sludge for 
cadmium, total chromium, and nickel; 
and analysis of the sludge for total and 
leachable cyanide. Nameplate also 
submitted total constituent analyses and 
EP toxicity test results of the sludge for 
arsenic, barium, lead, mercury, 
selenium, and silver and total oil and 
grease analyses on representative waste 
samples. Furthermore, Nameplate also 
provided a list of raw materials used in 
the etching and printing process. The 
Agency requested this information, as 
noted above, to determine whether 
hazardous constituents, other than those 
for which the waste was originally 
listed, are present in the waste. 

Nameplate also provided test data on 
one ground water sample for 
trichloroethylene. This data was 
submitted in an attempt to refute the 
data collected by the Agency's own 
sampling effort conducted by EPA's 
Region VII Office, which identified a 
potential ground water contamination 
problem. 


hazardous. (See section 222 of the Amendments, 42 
U.S.C. 6921(f). In order for the Agency to determine 
whether additional factors would cause their waste 
to be hazardous, Nameplate was requested to 
supply raw materials information; this information 
was received by the Agency on June 5, 1985 and July 
2, 1985. Nameplate also submitted additional data 
and arguments on January 30, 1986, in response to 
an Agency letter of January 7, 1986, which indicated 
our intention to recommend to the Assistant 
Administrator for Solid Waste and Emergency 
Response that their petition be denied. 

* Nameplate makes this claim, despite submitting 
data to the Agency that indicates that its treatment 
system (which is designed to neutralize the 
wastewaters prior to their entering the lagoon) was 
not functioning for a period of approximately two 
years. During this time period, the pH of the 
wastewater entering the lagoon was less than 2. The 
waste influent to the lagoon during this period was 
therefore hazardous by the corrosivity 
characteristic. 

5 Leachable cyanide was determined using a 
distilled water extract. Distilled water is used rather 
than the normal acidic EP extraction medium to 
avoid the loss of cyanide during the extraction 

ure. 


Nameplate manufactures industrial 
nameplates, date plates, panels, decals, 
and labels through the chemical etching 
of aluminum and stainless steel plates, 
and offset lithographic printing. 
Nameplate claims that 95 percent of the 
waste generated results from the 
chemical etching of aluminum, with the 
remaining five percent generated by the 
chemical etching of stainless steel. 
Although aluminum and stainless steel 
are etched in two separate lines, the 
process wastewaters are commingled at 
the treatment works and in the lagoon. 

Graphics are printed on stainless steel 
and aluminum sheets using an offset 
lithographic process. The printed sheets 
are dusted with a fine asphalt powder, 
while the ink is still wet. After baking, 
the back of each plate is sprayed with 
liquid asphalt. The asphalt coating is 
used to prevent the coated surfaces from 
being etched when sprayed with acid. 

The coated sheets of aluminum and 
stainless steel are then sent by conveyor 
to a spray etch marine (an enclosed 
system). The coated sheets are sprayed 
with ferric chloride and are rinsed with 
a water spray. The ferric chloride is 
contained within a closed system and is 
never discharged to the wastewater 
treatment system. The rinse water 
generated by this process is discharged 
to the wastewater system. 

After both the stainless steel and 
aluminum sheets have air dried, they are 
placed in a pan of Varnish Makers and 
Printers (VM&P) 50 naphtha to dissolve 
the asphalt coating. Once the asphalt 
coating is removed, the sheets are 
cleaned and dried, and the graphics are 
printed into the recessed areas. The 
waste generated from these processes 
are claimed to be segregated from the 
petitioned waste. 

The rinse waters from the stainless 
steel operations are combined with the 
spent acids and rinse waters from the 
aluminum etching process in a pH mix 
tank. Nameplate claims that lime is 
added automatically should the pH fall 
below 6.5 and that then the neutralized 
wastewater flows to an on-site 
percolation lagoon. Nameplate also 
states, however, that for a two-year 
period from 1982 through 1983, the 
neutralization system was not used 
correctly and the wastewater 
discharged to the lagoon was corrosive 
{i.e., exhibited a pH below 2). 

A total of nine lagoon sludge samples 
were collected and analyzed, while one 
ground water sample was characterized. 
Nameplates’ initial demonstration was 
based upon four composite samples 
collected from the lagoon on June 26, 
1984. Nameplate was asked to provide 
additional representative samples, 
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however, since the samples collected 
were considered nonrepresentative (i.e., 
complete depth corse were not 
collected).* Additional samples were 
therefore collected on May 7, 1985. Four 
random complete depth cores were 
collected from each quadrant of the 
lagoon and composited into one sample 
per quadrant. Nameplate also submitted 
data for one sample collected on June 8, 
1987.7 Finally, Nameplate analyzed a 
grab sample of ground water for 
trichloroethylene. Nameplate claims that 
the samples collected are representative 
of any variation of the listed and non- 
listed constituent concentrations in the 
waste, since no new waste has been, or 
will be added to the lagoon and that the 
full depth composite core samples taken 
were representative of any vertical or 
horizonal spacial variations, 

Total constituent and EP toxicity 
analyses for the listed constituents for 
the sample collected on June 8, 1983, 
revealed the concentrations in Table 1 
while total constituent and EP toxicity 


. analyses of the lagoon sludge for the 


listed constituents for the samples 
collected on May 7, 1985, revealed the 
maximum concentrations reported in 
Table 2. The Agency also collected and 
analyzed samples from Nameplate’s site 
in July 1985. Total constituent and EP 
toxicity analyses for the listed 
constituents of the lagoon sludge 
collected by the Agency revealed the 
maximum concentrations reported in 
Table 3. 


TABLE 1.—MAXIMUM CONCENTRATIONS FOR 
JUNE 1983 SAMPLE (PPM) 


TABLE 2.—MAXIMUM CONCENTRATIONS FOR 
NAMEPLATE’S May 1985 SAMPLING EFFORT 
(PPM) 


® Due to the non-representativeness of the 
samples, this data was not used by the Agency in its 
evaluation. 

7 Nameplate claims that they cannot recall the 
method used for the collection of this sample. 
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TABLE 3.—MAXIMUM CONCENTRATIONS FOR EPA’s JuLy 1985 SAMPLING EFFORT (PPM) 


Total constituent and EP toxicity samples collected by Nameplate in May 
analyses for the non-listed metals 1985; and the samples collected by EPA 
revealed the maximum concentrations in July 1985, respectively). Analyses of 
reported in Table Nos. 4, 5, and 6 (i.e., ground water samples collected by the 
Tables 4, 5, and 6 represent the sample Agency during the July 1985 visit are 
collected by Nameplate in June 1983; the presented in Table No. 7. 


TABLE 4.—MAXIMUM CONCENTRATIONS (PPM) (JUNE 1983 SAMPLE) 


EP leachate 
analyses 


? Not tested. 


TABLE 5.—MAXIMUM CONCENTRATIONS (PPM) 
[Nameplate’s May 1985 sampling effort] 


EP leachate 
analyses 


TABLE 6.—MAXIMUM CONCENTRATIONS (PPM) 
[EPA's July 1985 sampling effort] 


EP leachate 
analyses 


' Not tested. 


TABLE 7.—TOTAL CONSTITUENT CONCENTRATIONS DETECTED IN THE GROUND WATER (PPM) 





The maximum total oil and grease 
concentrations reported for the lagoon 
sludge was 305 mg/kg. Nameplate also 
sumitted a list of raw materials used in 
their process. This list indicated that 
VM&P naphtha was used in their 
process. Nameplate claims, however, 
that no VM&P 50 naphtha enters the 
waste treatment system; in addition, 
they claim that the solvent has no 
access to the etching system. The list of 
raw materials submitted by Nameplate 
indicated that no other Appendix VIII 
hazardous constituents, other than those 
tested for and VM&P 50 naphtha, are 
used in their process or are likely to be 
formed in the waste. Nameplate also 
provided test data on the ignitability, 
corrosivity, and reactivity of the waste 
entering the lagoon and the sludge. The 
data submitted indicates that the 
samples collected in 1985 exhibited none 
of the characteristics. On the other 
hand, the sample of sludge collected in 
1983 and the influent to the percolation 
lagoon failed the corrosivity 
characteristic; in addition, the 1983 
sample of sludge also exhibited the 
characteristic of EP toxicity for 
chromium. Nameplate claims that the 
lagoon contains a maximum of 3800 
cubic feet (approximately 420 tons) of 


sludge. 
B. Agency Analysis and Action 


Nameplate has not demonstrated to 
the Agency that its waste treatment 
system generated a non-hazardous 
sludge. Specifically, the data provided 
by Nameplate and EPA Region VII 
indicates that the sludge contains 
significant concentrations of 
trichloroethylene. The Agency, 
therefore, is proposing to deny 
Nameplate’s petition solely on this 
basis. 

The Agency is also concerned, 
however, with the data showing 
indications of ground water 
contamination. Although not a basis for 
denial, the Agency has reason to believe 
that barium, chromium, lead, nickel, and 
trichloroethylene may have migrated 
from the sludge contained in 
Nameplate’s lagoon into the 
environment and contaminated the 
ground water at levels of regulatory 
concern. The Age:.cy, however, does not 
have sufficient data to conduct a 
statistical demonstration of ground 
water. contamination at this time. 

The Agency believes that the full 
depth core samples, composited by 
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quadrant, were non-biased and 
represent the constituent concentrations 
of the waste presently contained in the 
lagoon. They are representative since 
they were taken from points distributed 
spatially throughout the lagoon 
accounting for any gradients in settling 
as distance from the input pipe 
increases. In addition, since the samples 
were complete depth cores, they would 
have accounted for the presence of any 
vertical stratification. These samples, 
however, are not considered 
representative of the sludge that was 
being formed during the 1982-1983 
period. As a result, the 1983 sample is 
also considered to be a non-biased grab 
sample. Although only a single sample, 
it is being used by the Agency in its 
evaluation since the wastewater 
treatment system was operated in an 
erratic manner and this data is 
considered necessary in order to 
understand the effect that this 
mismanagement had on the impounded 
waste. Although Nameplate is 
petitioning for a one-time exlusion, the 
Agency is concerned that more day to 
day or seasonal production variations 
may have occurred during 1982 and 
1983. The acidic condition of the surface 
impoundment would have interefered 
with the proper formation of a 
hydroxide sludge. The concentration of 
soluble heavy metals would increase; 
therefore, the potential for these heavy 
metals to leach from the sludge would 
also increase. This temporary condition 
(i.e., increased EP heavy metals 
concentrations), is a significant 
variation in Nameplate'’s operations and 
the soluble metals would no longer be 
present in the sludge. 


Despite the Agency’s-concern that 
Nameplate’s mismanagement of their 
treatment system may have already 
contaminated the ground water, the 
Agency has evaluated the mobility of 
the constituents presently contained in 
Nameplate’s waste using the vertical 
and horizontal spread (VHS) model.® 
The Agency’s evaluation of Nameplate'’s 
420 tons of lagoon sludge and the 
maximum EP extract levels for the listed 
constituents of concern remaining in 
Nameplate’s waste using the VHS model 
has generated the compliance point 
concentrations exhibited in Table 8. 


8 See the final version of the VHS model, 50 FR 
48896, Appendix, November 27, 1985. 
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TABLE 8.—VHS: CALCULATED COMPLIANCE POINT CONCENTRATION (PPM) 


‘Not tested. 


The lagoon sludge from samples 
collected in 1985 by both Nameplate and 
EPA exhibit cadmium and chromium 
levels (at the compliance point) below 
the National Primary Drinking Water 
Standards, nickel levels below the 
agency’s interim standard; ® and 
cyanide levels below the U.S. Public 
Health Service's suggested drinking 
water standard.?° In addition, reactive 
cyanide levels are below the Agency’s 
interim standard of 250 ppm.'! 

The sample collected from Nameplate 
in 1983, however, resulted in a 
compliance point concentration above 
the drinking water standard for 
chromium. The Agency is concerned 
that the EP toxicity data are not 
accurate indicators of the mobility of the 
toxicants from this waste, especially in 
light of the mismanagement of the 
treatment system at this facility (i.e., the 
actual leachate concentrations are likely 
to be much higher than that reported by 
the EP toxicity test). The 1983 data 
identifies a mobility problem with 
chromium which would be expected due 
to the low pH of the waste placed in the 
lagoon at that time. In addition, the 
ground water data appears to suggest 
that both chromium and nickel may 
have leached from the waste into the 
environment at levels of regulatory 
concern. (See Table 7). In particular, 
chromium was detected above the 
drinking water standard downgradient 
from the lagoon. Chromium was also 
detected in the upgradient monitoring 
well, although the concentration of 
chromium detected was higher in the 
downgradient monitoring well. The 
Agency, however, is unable (at this 
time) to determine with statistical 
significance if ground water 
contamination has occurred. In order for 
the Agency to calculate whether or not 
the increased contamination is 
statistically significant, three additional 


® See 50 FR 20247 (May 15, 1985) for a complete 
description of the development of the Agency's 
interim regulatory standard for nickel (0.350 ppm). 

1° Drinking Water Standards, U.S. Public Health 
Service, Publication No. 956, 1962. (0.2 ppm). 

11 See internal Agency memorandum dated July 
12, 1985, regarding “Interim Agency Threshold for 
Toxic Cyanide Gas Generation” (in the RCRA 
public docket). 


quarterly ground water samples from 
the upgradient monitoring wells must be 
collected and analyzed in order to 
determine the background water 
quality.!2, 13, 14 Nickel was also found 
above the Agency’s interim standard in 
the downgradient well. Like the 
chromium data, however, there is 
insufficient ground water data to 
determine if ground water 
contamination has occurred. 

The Agency's policy regarding ground 
water data is that the presence of actual 
contamination will be used in lieu of any 
extract data and modeling analyses 
which hypothesize mobility.15 The 
Agency is unable to adequately assess 
the ground water quality at Nameplate’s 
site due to the lack of data; however, the 
limited data collected thus far indicates 
that there has been a degradation of the 
ground water's overall quality. 

The Agency has also evaluated the 
mobility of the non-listed EP toxic 
metals remaining in Nameplate’s lagoon 
sludge using the VHS model. The model 
generated compliance point 
concentrations for each of these metals 
as shown in Table 9. 


12 In accordance with 40 CFR Part 264.97 (g)-{i), 
background ground water quality must be based on 
data from quarterly sampling of wells upgradient 
from the facility for one year. Once the background 
concentration is established, Nameplate must 
compare the downgradient concentration with the 
background concentration to determine the 
coefficient of variation between the two samples. If 
the coefficient of variation is less than 1.00, 
Nameplate must then determine whether the 
difference between the downgradient mean 
concentration and upgradient mean concentration is 
significant at the 95% confidence interval using 
Cochran's Approximation to the Behrens-Fisher 
Students’ t-test (see 40 CFR 264, Appendix IV). 

13 The Agency notes that Nameplate has not 
submitted any additional information which would 
statistically refute this ground water contamination 
data. 

4 It should be noted that the upgradient 
contamination may be a direct result of mounding 
below the surface impoundment caused by the 
hydraulic forces exerted by the impounded liquid. 
Nameplate, however, has not submitted any 
analytical information regarding the upgradient 
monitoring well, its proximity to the 
impoundment, and hydrogeological conditions at 
the facility in order to confirm or deny this point. 

15 The Agency has noted several times in past 
delisting notices that positive evidence of ground 
water contamination would be considered a basis 
for petition denial. 
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Table 9.—VHS Model: Calculated Compliance Point Concentrations (ppm) 


The 1983 lagoon sludge exhibited lead 
concentrations at the compliance point 
above the National Interim Primary 
Drinking Water Standard. Nameplate’s 
and EPA’s 1985 samples of the lagoon 
sludge indicated that the remaining EP 
toxic metal concentrations (at the 
compliance point) were at or below their 
respective drinking water standards. 
The ground water samples, however, 
appear to suggest that barium and lead 
were present above their respective 
drinking water standards. Like the 
previous ground water data, however, 
both barium and lead were found in the 
upgradient and downgradient wells, 
although they were detected in higher 
concentrations at the downgradient 
wells. Nevertheless, the Agency is 
unable, at this time, to conclude that the 
ground water contamination has 
resulted from barium and lead leaching 
from the sludge contained in 
Nameplate’s impoundment (see footnote 
12). 

Examination of Nameplate’s raw 
materials and material safety data 
sheets indicated that Nameplate uses 
VM&P 50 naphtha.?® Nameplate claims 
that this solvent is used after the etching 
process; however, they also claim that 
the process using the solvent is 
segregated from the rest of the 
production process and that it would 
take a deliberate action in order for the 
solvent to enter the wastewater 
treatment system. Nameplate believes, 
therefore, that testing for the 
components of VM&P 50 naphtha was 
not necessary. 

The Agency accepts Nameplate’s 
claim that the VM&P 50 naphtha is used 
after the etching process and that there 
are no floor drains in the process areas 
which flow to the wastewater treatment 
system. The Agency, based on 


16 The primary components of VM&P 50 Naptha 
are napththalene, xylene, ethylbenzene, toluene, 
and benzene. 


Nameplate’s claims, believes that 
analytical testing for the components of 
the VM&P 50 naphtha solvent is not 
necessary. The Agency reviewed 
Nameplate’s list of raw materials and 
was unable to identify any other 
Appendix VIII hazardous constitutents. 
Nameplate submitted no information, 
however, indicating where 
trichloroethylene might have been used 
in their process, and why 
trichloroethylene is present in 
Nameplate’s sludge. Thus, the Agency is 
uncertain if any other Appendix VIII 
hazardous constituents are used by 
Nameplate, and therefore, is uncertain if 
further analytical testing for other 
Appendix VII compounds is necessary. 
More specifically, the 1985 data 
collected during EPA Region VIH's site 
visit identified significant 
concentrations of trichloroethylene in 
Nameplate’s sludge; in addition, 
trichloroethylene was found in the 
ground water (at the downgradient well) 
at the site. The Agency collected and 
analyzed 20 complete-depth core 
samples of the lagooned waste and two 
ground water samples from on-site 
wells. Trichloroethylene was detected in 
each of the twenty sludge samples. 
These concentrations are presented in 
Table 10. The concentrations ranged 
from 0.64 mg/kg to 95 mg/kg. The 
average concentration of 
trichloroethylene in the sludge was 13.72 
mg/kg; while the upper limit of the 95 
percent confidence interval for this 
sample population was 21:64 mg/kg."? 


*7 In response to the Agency's January 7, 1985 
letter, Nameplate, instead of denying that 
trichloroethylene (TCE) was present or used, 
calculated for their impoundment sludge an average 
TCE concentration of 7 ppm by throwing out the 
two highest reported values. Even if this were done, 
however, the average TCE concentration would still 
fail the VHS model by producing a compliance point 
concentration of 0.041 mg/1, rather than the <0.005 
mg/1 concentration predicted by Nameplate. 


TABLE 10.—TRICHLOROETHYLENE LAGOONED 
SLwDGE CONCENTRATIONS AND CALCULATED 
COMPLIANCE POINT CONCENTRATIONS (PPM) 


The Agency calculated the mobile 
portion of the total trichloroethylene 
content of each of the twenty samples 
using a general linear model based on 
solubility (see 59 FR 48957-48967, 
November 27, 1985). These leachable 
levels were then analyzed using the 
VHS model. The Agency computed the 
compliance point concentration using 
every sample concentration, a solubility 
of 1.1+10* mg/l and a regulatory 
standard of 0.003 mg/l. Using this 
method, the Agency has determined that 
19 of the 21 samples (including one 
duplicate), exceeded the Agency’s 
regulatory level of 0.003 mg/1 for 
trichloroethylene mg/1.1® 


48 The Agency is using a regulatory level for 
trichloroethylene of 0.003 mg/I of delisting 
evaluations. This regulatory level is based on the q* 
value from the Agency's Health 
Document. The q* value is calculated using the 
following assumption: 


(a) reference man weights 70 Kg 
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Furthermore, the average 
trichloroethylene concentrations in the 
sludge as well as the upper limit of the 
95 percent confidence interval fail the 
VHS evaluation by generating 
compliance point concentration of 0.0766 
ppm and 0.106 ppm, respectively. Again, 
both of these levels are above the 
Agency’s regulatory level of concern. 

The Agency also analyzed samples of 
ground water taken from both 
Nameplate’s upgradient and 
downgradient monitoring wells (which 
are non-RCRA approved monitoring 
wells) for trichloroethylene, and found 
non-detectable levels in the upgradient 
well and 0.004 mg/1 in the downgradient 
well. While there is insufficient data to 
positively conclude that the ground 
water has been contaminated {see 
footnote 12), we believe that there is 
suggestive evidence of this fact and that 
the trichloroethylene has originated 
from the sludge in Nameplate’s 
impoundment. Our conclusion is 
supported by both the high total 
concentrations of trichloroethylene 
found in Nameplate’s waste and the 
VHS model prediction of ground water 
contamination. Nameplate, in their 
January 30, 1986 response, provided 
analytical information supplied by the 
Iowa Department of Water, Air and 
Waste Management, which indicated 
that up to 10 ppb of trichloroethylene 
was present in the water supply used by 
the town of Mt. Vernon.?® The Agency 
notes that Nameplate attempted to claim 
that the on-site contamination was not 
above the background level for this 
area. The Agency is required to consider 
background levels when analyzing 
ground water monitoring data to 
determine if contamination has 
occurred. We note, however, that at the 
upgradient monitoring well, no 
trichloroethylene was detected in the 
ground water (using a detection limit of 


(b) reference man consumes 2 liters water/day 

{c) the 10~* protective risk level is used {i.e., one 
case of cancer occurs per million people when 
reference man drinks 2 litters water/day for 70 
years. _ 

and is calculated using the following relationship: 


(10-9 (70 Kg) ' *™1-2(1/mg/Kg/day) 2 liter/day 
= 0.003 mg//liter or ppm 


On November 13, 1985 (see 50 FR 46880), the 
Office of Drinking Water promulgated a rule setting 
a RCML for trichloroethylene at zero since it is a 
carcinogen and the Agency recognizes no exposure 
level to be without risk. The Office of Drinki 
Water also proposed, in this same publication, an- 
MCL for trichloroethylene of 0.005 mg/1. The 
Agency, however, has not yet completed its 
evalution of the comments. Until this rule is 
promulgated, the Agency will continue to use 0.003 

mg/t as its delisting standard. 
ce from James R. Humesten, 
sia Department of Water, Air, and Waste 
Management to the Mayor and Council of Mt. 
Vernon dated March 20, 1985. 


1 ppb); therefore, the 0.004 mg/1 of 
trichloroethylene detected at 
Nameplate’s downgradient well appears 
to be attributed to Nameplate’s waste. 
This conclusion is further supported by 
the fact that the Mt. Vernon’s well 
(located upgradient from Nameplate), 
referred to by Nameplate as containing 
trichloroethylene at 10 ppb, draws 
ground water from a 330 foot well (total 
depth) starting at 150 feet, while 
Nameplate’s north and west wells are 15 
and 17 feet deep, respectively. The 
town’s well is drawing ground water 
from a deeper aquifer than Nameplate’s 
wells. The source of the 
trichloroethylene contamination in the 
town's well is not known; therefore, the 
Agency is uncertain if the upper aquifer, 
upgradient from Nameplate also 
contains trichloroethylene. If the upper 
aquifer was also contaminated, 
however, the Agency would have 
expected Nameplate'’s upgradient 
monitoring well to also contain 
trichloroethylene. 


Nameplate, in an effort to disprove 
the suggested ground water 
contamination, submitted the results of 
one sample collected from the 
downgradient monitoring well analyzed 
for trichloroethylene. The ground water 
was then found to contain 0.002 mg/I of 
trichloroethylene. (The Agency notes 
that this ground water contamination 
was not refuted by Nameplate.) 


The presence of trichloroethylene in 
Nameplate’ waste at levels up to 95 
ppm, indicates that this solvent has been 
used at Nameplate’s facility. Nameplate 
has presented no evidence that 
trichloroethylene is used in any of their 
processes and has yet to claim that 
trichloroethylene is not used at the 
facility. The Agency, therefore, is 
concerned that there may be other 
materials used (which contain 
hazardous constituents) now or in the 
past, that are not included in 
Nameplate’s delisting petition. The Iowa 
Department of Environmental Quality 
(DEQ) has, since 1979, cited Nameplate 
for violations of Iowa’s regulations 
regarding pollutant discharge limitations 
and non-compliance with its NPDES 
permit. Further violations under RCRA 
have been cited for the lagoon in 1981, 
1982, and 1983 regarding influent 
limitations, ground water monitoring, 
and leakage of the lagoon for which 
remedial measures were never 
completed. In 1983, the lowa DEQ noted 
that the waste entering the 
impoundment failed the EP Toxicity and 
the corrosivity characteristic. The lowa 
DEQ has also indicated that Nameplate 
on several occasions has refused entry 
to State inspectors. In August 1984, EPA 
Region VII was denied access to the 
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Nameplate facility for the purpose of 
conducting a RCRA compliance 
evaluation. EPA Region VII gained 
access to Nameplate’s facility with a 
search warrant on July 30, 1985. This 
visit produced the sampling and 
analytical data identifying the 
significant levels of trichloroethylene 
present in the lagooned waste and in the 
ground water and potential ground 
water contamination with several heavy 
metals, as previously discussed. In 
addition, Nameplate’s site (which is less 
than 1.5 miles from two municipal wells 
from which the town of Mt. Vernon 
draws its water), has appeared on the 
Agency’s second update to the National 
Priorities List (October 1984). The listing, 
under CERCLA, involves a drainage 
field used for discharge of their etching 
waste prior to 1979.2° 

Nameplate has also submitted claims 
regarding a number of issues in response 
to a letter sent by the Agency on 
January 7, 1986. This letter notified 
Nameplate of our intent to recommend 
to the Assistant Administrator for Solid 
Waste and Emergency Response that he 
deny their petition, and gave them the 
option of withdrawing their petition. 
Nameplate chose not to withdraw their 
petition and raised a number of issues; 
the Agency’s response to these points 
are presented below. 

(1) Nameplate claimed that the 
intermeddling by the Agency's Region 
VII office has prejudiced the review of 
their petition. 

We strongly disagree. The Agency’s 
offices interact to assure that the 
regulations under RCRA are properly 
interpreted and enforced. The Agency's 
Headquarters office often contacts both 
Regional EPA offices and state agencies 
in an attempt to gather appropriate 
information (i.e., compliance history of 
each petitioner; ground water 
monitoring data and any additional 
information available through inspection 
visits; and verification of whether any 
other data or circumstances exist which 
would characterize the reliability of the 
data submitted in the petition). What 
Nameplate refers to as intermeddling is 
in fact a part of the Agency’s normal 
communication structure that is used 
during the review of all petitions; that is, 
to determine whether the Regional or 
State offices have additional data or 
information regarding the petitioning 
facility’s inspection records, compliance 
history, and any other issues relating to 
the filing of a delisting petition. The 
Agency's Headquarters office collects 
this information, especially for petitions 
with on-site waste management, in an 
eftort to perform a balanced appraisal of 


20 See RCRA docket for a more detailed 
description of Nameplate’s compliance history. 





all data submitted in a petition request. 
The Agency notes that the information 
provided by the Regions and States is 
also evaluated for accuracy (i.e., the 
data is checked to assure that sampling 
efforts were reliable; and that proper 
test methods were run with appropriate 
quality assurance).?1 There have been 
instances in previous petition reviews 
where the state data has been given less 
weight due to inaccuracies such as use 
of inappropriate or incorrectly 
performed test methods (i.e., see docket 
file on petition No. 0056 Cerro Wire and 
Cable). 

The Agency notes that petitions 
submitted by a petitioner with a poor 
compliance history or where 
environmental damage has already 
occurred, will be carefully evaluated. In 
this case, the Agency's delisting program 
has closely scrutinized all available 
data regarding the petitioned waste 
submitted by both Nameplate and EPA's 
Region VII Office. 

In addition, Nameplate has 
mistakenly claimed that a quote from an 
Agency representative regarding the 
review of their petition represented 
prejudgment of their petition. The quote, 
“one doesn’t usually grant delisting 
when ground water is being 
contaminated,” represented an overview 
of Agency policy and not an evaluation 
of data reported by the Agency on 
ground water contamination at this site. 
The Agency has as a matter of policy 
overruled leachate testing and modeling 
evaluations when actual field data 
verifies ground water contamination. 
This policy was adopted since the 
leachate tests and modeling tools 
presently used by the Agency do not 
address factors such as hydraulic head. 
These factors create a set of conditions 
not addressed by the Agency's 
reasonable worst-case assumptions built 
into its test and models. In Nameplate’s 
case, there was clear evidence (by the 
petitioner's own admission) that 
mismanagement of their treatment 
system occurred. This mismanagement 
set up conditions in this impoundment 
preventing precipitation of heavy metals 
and increasing the ability of these 
contaminants to migrate from the 
impoundment. Data presented by EPA's 
Region VII Office on samples collected 
during July, 1985 indicate that toxicants 
contained in the waste may have 
contaminated the ground water at this 
site at levels above that of regulatory 


21 Nameplate believed that if the samples were 
collected on July 30, 1985, and analyzed on August 
13, 1985, that too much time had elapsed and that 
the samples were too old. The Agency disagrees. 
The samples were analyzed within the 
recommended 14 day holding period specified by 
the testing methodology. 


concern. These two facts, {i.e., the 
Agency's policy regarding evidence of 
ground water contamination, and 
Nameplate's treatment system 
mismanagement), were known by 
Nameplate and Agency at the time this 
statement was made, and was therefore 
a correct assessment of the Agency's 
policy in delisting cases. 

The Agency, when reviewing delisting 
petitions, does not make a decision on a 
request for an exclusion until all the 
data has been-collected and analyzed. 
The Agency notes that in a 
correspondence between an agency 
contractor and Mr. Novetzke dated April 
11, 1985, in which the reviewer says: 

“Based on the analytical results presented 
in your petition so far, there is no basis to 
recommend denial of the petition.” 


The Agency did not recommend to the 
Assistant Administrator of Solid Waste 
and Emergency Response that 
Nameplate’s petition be denied, until 
after the receipt and analysis of Region 
VII's data showing Nameplate’s sludge 
containing sufficient concentrations of 
trichloroethylene to fail the Agency's 
dispersion models. The Agency, 
therefore, strongly disagrees with 
Nameplate and asserts that neither 
Nameplate, Region VII, nor any other 
party influenced the Agency's delisting 
petition review process or decision. 

(2) Nameplate claimed that the 
warrant obtained by EPA Region VII, 
the inspection made using this warrant, 
and the data collected during this visit, 
were not legal and should not be 
evaluated as a part of their delisting 
petition. 

The Agency disagrees with Nameplate 
and believes that Region VII correctly 
filed the warrant application. First, 
Region VII was correct in their 
determination that Nameplate has and 
is still generating a hazardous waste. 
The surface impoundment is still active 
{i.e., not closed) and, although no new 
etching waste is added to the 
impoundment (as claimed by 
Nameplate), particulates continue to 
settle out of the impounded wastewater 
to form the residual sludge. 

Second, since the surface 
impoundment is not closed, Region VII 
is again correct in determining that 
Nameplate’s impoundment stores and 
continues to store a hazardous waste. 
The Agency notes that the submission of 
a delisting petition does not alleviate the 
need to comply with the regulations and 
specifically, that a listed hazardous 
waste remains a hazardous waste until 
a final exclusion has been granted by 
the Adminstrator. 

Third, Nameplate contends that there 
was no “factual basis or test data” to 
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support Region VII's claim that 
Nameplate’s surface impoundment was 
leaking. The Agency disagrees. The 
surface impoundment has been 
documented as leaking by both Region 
Vil and Mr. Novetzke, President of U.S. 
Nameplate.?? 

There is no-record indicating 
completion of any remedial actions 
taken by Nameplate; therefore, Region 
VII had reason to believe that the 
impoundment was still leaking (the 
Agency notes that Nameplate’s surface 
impoundment was constructed as a 
percolation lagoon and therefore, by 
design, would leach to the environment). 

Fourth, Nameplate claims that EPA 
has never used a warrant to collect 
information necessary to determine if a 
facility should be delisted. The Agency 
agrees with Nameplate. The Agency, as 
part of its spot check and verification 
sampling visits, routinely visists 
facilities having filed a delisting 
petition; 2* however, no facility has ever 
denied access to the Agency or its 
contractors. Since Nameplate had 
previously refused access to the Iowa 
DEO as well as EPA Region VII, a 
warrant was obtained prior to Region 
VII's July visit to assure that Agency 
representatives would achieve access to 
collect waste samples. We note, if the 
Agency believes that we may 
experience problems in gaining access 
to a particular facility, the Agency will 
obtain the necesary warrant in order to 
assure that budgeted travel and 
contractor support dollars would not be 
wasted. 

The Agency, therefore, believes that 
Region VII correctly obtained a legal 
search warrant, and that the data 
collected was not obtained during an 
unconstitutional search. 

The Agency acknowledges that 
Nameplate has filed papers asking 
Magistrate Hodges (letter dated August 
5, 1985) to consider evidence presented 
to determine if the warrant application 
contained false statements or deliberate 
omissions, and continues to assert that 
both the warrant and the qualified data 
is invalid. 

(3) Nameplate maintains that the 
Region’s conclusion that their waste 
contained significant levels of 
trichloroethylene was based on only one 
sample, and analyses were performed 
after the accepted sample holding period 
had elapsed. 

The Agency disagrees with 
Nameplate. As previously discussed, 


22 See page 10 of Nameplate’s original petition, 
number 0578, RCRA Public Docket. 

28 The Agency has visited 32 facilities having 
submitted delisting petitions to date. 
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trichloroethylene was detected in each 
of the 21 samples analysed. The 
sampling plan used by the Agency 
employed a grid system which 
representatively sampled the complete 
area of the lagoon. The Agency’s 
evaluation of the waste regarding its 
trichloroethylene content did not rely on 
the maximum value. Both the mean and 
the upper limit of the 95 percent 
confidence interval for the total sample 
population of 21 data points were 
considered significantly high by the 
Agency and failed the VHS model 
analysis. 

With respect to Nameplate’s comment 
on the sample holding period, the 
trichloroethylene analyses were 
conducted 14 days after the collection of 
the samples. This was within the 14 day 
period prescribed by the Agency’s 
testing manual (Test Methods for the 
Evaluation of Solid Wastes). The 
Agency notes that there is an increased 
chance of losing a portion of any volatile 
constituent from the waste as the 
duration of the sample holding time 
increases. Any concerns about whether 
trichloroethylene’s waste samples were 
tested soon enough would question 
whether any trichloroethylene was lost 
by volatilization during the holding 
period. The Agency is not concerned 
about this holding period since the 
amount of trichloroethylene remaining 
in the waste samples was still at levels 
considered hazardous. It is possible, 
however, that some trichloroethylene 
was lost during the holding period, 
which would indicate that higher levels 
of trichloroethylene may have been 
present in the waste. Additionally, the 
samples were stored in secured 
containers and tracked with the 
appropriate manifests; therefore, the 
Agency does not believe that the 
samples were accidentally 
contaminated, that the samples were 
mistaken identified, or that 
trichloroethylene diffused through the 
containers. 

(4) Nameplate claimed that the 
presence of trichloroethylene in their 
waste did not constitute a proper basis 
for the evaluation of their waste, or for 
the denial of their petition. Nameplate 
also claims that: (1) There is no 
regulatory standard for 
trichloroethylene; (2) that 
trichloroethylene is not persistent; (3) 
that there is only a small volume of 
waste; and (4) the ground water 
contains <2 ppb trichloroethylene. 

The Agency disagrees. Under HSWA, 
the Agency must consider all factors 
and toxicants that may reasonably be 
considered to be present and cause the 
waste to be hazardous. 


Trichloroethylene was determined to be 
present in waste. Furthermore, 
trichloroethylene is a typical degreasing 
solvent used to prepare sheet base metal 
stock prior to fabrication and printing in 
the etching industry. Under these 
circumstances, the Agency is required 
by statute to evaluate this constituent. 
In addition, the Agency proposes to use 
the level of 0.003 mg/I in ground water 
as the regulatory standard in evaluating 
delisting petitions for trichloroethylene. 
The Agency also proposed to deny all 
petitions with ground water (or 
predicted ground water concentrations) 
containing trichloroethylene at 
concentrations at or exceeding 0.003 
mg/1. This level is based solely on 
toxicity data reported in the Agency's 
Health Assessment Document for 
Trichloroethylene (EPA/600-8-82-006F) 
and the calculated low-dose slope of the 
dose-center response curve (q* value) 
obtained in animal ingestion studies 
summarized in this document. 

The Agency’s incidence data and data 
collected from the National Priorities 
List indicate that once in ground water 
trichloroethylene does not degrade, and 
that if degradation occurs applicable 
half-lives are in excess of five years.2* 

Nameplate’s argument regarding its 
small volume of waste has already been 
considered by the VHS analysis. A 
maximum attenuation factor of 32.3 
times was used in the VHS model 
calculation, yet hazardous levels of 
trichloroethylene were generated at the 
compliance point. 

Nameplate’s argument that the ground 
water, downgradient from the facility, 
now only contains trichloroethylene at a 
concentration of <2 ppb does not refute 
that the ground water may had been 
contaminated in the past (see earlier 
discussions of Nameplate’s one sample 
ground water analyzed for 
trichloroethylene and the Agency’s 
inability to determine both the 
background and downgradient 
concentration of trichloroethylene due 
to the insufficient number of ground 
water samples). 

(5) Nameplate claimed that denial of 
their petition was inconsistent with 
EPA's previous delisting decisions in 
that much greater volumes of waste 
containing higher concentrations of 
organic toxicants have been delisted. 

The Agency disagrees. In one 
example, Nameplate cited an Agency 
decision to delist 3800 cubic yards of 
electroplating waste contaminated with 
37.8 ppm of trichloroethylene (see 50 FR 
48949, November 27, 1985). The Agency 


24 See Environmental Sources of 
Trichloroethylene: Source Contribution Factors; 
Mitre; 1980 
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has re-checked this petition and has 
determined that Nameplate has used an 
incorrect value in this example. The 
value quoted by Nameplate was 
statistically shown to be a 
nonrepresentative outlier, by using 
accepted statistical techniques and by 
re-sampling to increase the sample 
population size. The representative 
maximum trichloroethylene level used in 
the example cited by Nameplate was 
actually 16 ppb (i.e., 0.016 ppm). The 
VHS model, when using the 0.016 ppm 
concentration of trichloroethylene, 
predicted that 1.03X10~5 mg/1 of 
trichloroethylene would be detected at 
the compliance point. This value was 
significantly lower than the regulatory 
standard of 0.0007 mg/1 currently used 
by the Agency for trichloroethylene. The 
Agency notes that since the VHS model 
is based on two petition-specific 
variables, leachate levels and waste 
volume, a sliding scale is developed. 
This sliding scale, which allows more 
attenuation for smaller volumes of 
waste, allowed the larger waste volume 
{i.e., the 3800 cubic yards) much less 
attenuation (i.e., a factor of 6.6 times the 
regulatory standard) that that allowed in 
Nameplate’s case (i.e., a factor of 32.2 
times the regulatory standard). The 
Agency again notes, that even if the 
average concentration of 7 ppm 
(calculated by Nameplate after throwing 
out the two highest values reported) was 
used, the calculated compliance point 
value would still exceed the regulatory 
standard. 

Nameplate also tries to show 
inconsistencies in six of the Agency's 
previous delisting decisions involving 
F006 wastes. Here Nameplate claims 
that their comparatively small volume of 
waste should be delisted in light of the 
much larger volumes of F006 waste 
previously excluded in other Agency 
actions. Their reasoning is again flawed 
since the VHS model was applied in the 
same manner to all petitions and is 
based on leachate data and waste 
volumes. Four of the six petitioners, 
having larger volumes of waste and 
higher EP toxic metal concentrations 
than Nameplate, were not allowed as 
high attenuation factor as was 
Nameplate. The Agency notes that 
although the four petitioners generated 
substantially higher volumes of waste 
than Nameplate, the concentrations of 
EP toxic metals calculated by the VHS 
model at the compliance point were all 
below the level of regulatory concern. 
Additionally, the two petitioners who 
generated less waste then Nameplate 
also passed the VHS model analysis 
while using the same attenuation factor 
as Nameplate. One petition was for 14 





tons of F006 waste which contained EP 
extraction concentrations of chromium 
at <0.5 mg/] and no organic 
constituents (see 50 FR 48895, November 
27, 1985). Although the petitioned waste 
stream had exhibited higher EP 
chromium extract concentrations than 
Nameplate, the maximum EP extraction 
concentration of <0.5 mg/I still passed 
the VHS analysis. The other petitioner 
generated 180 cubic yards of F006 waste 
per year (see 50 FR 48951, November 27, 
1985). This waste stream, although 
containing EP toxic metals and two 
Appendix VIII organics, contained 
sufficiently low concentrations of all the 
EP toxic metals and the two organics in 
order to pass the VHS model analysis. 

The Agency also notes that one of the 
six examples cited by Nameplate, 
involving an electroplating waste 
contained in a surface impoundment, 
was not granted an exclusion as 
Nameplate claims (see 50 FR 48894, 
November 27, 1985). The Agency denied 
that portion of the petition based on 
results predicted by the VHS model. 
One petitioner was granted a 
conditional exclusion based on the 
additional treatment of the waste so that 
new sampling and analysis would 
generate EP extract concentrations 
below the EP extract levels set by the 
Agency (see 50 FR 48917), November 27, 
1985). Lastly, in one petition, the Agency 
calculated the 97.5 percent confidence 
interval EP extraction concentration of 
0.08 mg/! for cadmium using 42 samples 
(see FR 48894, November 27, 1985). The 
Agency believes that the maximum EP 
extract value of 0.26 mg/I for cadmium 
cited by Nameplate was a statistical 
outlier. The calculated 97.5 percent 
confidence interval of 0.08 mg/l passed 
the VHS model analysis when using a 
maximum waste generation rate of 1260 
tons per year. The Agency notes that 
both the 95 percent and 97.5 percent 
confidence interval concentrations 
calculated for the concentration of 
trichloroethylene in Nameplate’s sludge, 
however, fail the VHS model analysis. 

The mobile toxicant concentrations 
(EP extract concentration and predicted 
organic leachate concentrations), 
therefore, in all seven of the petitions 
cited by Nameplate, were sufficiently 
low to generate compliance point 
concentrations below the levels of 
regulatory concern. The Agency does 
not believe that Nameplate’s petition 
was acted upon in an inconsistent 
manner; furthermore, had Nameplate 
passed the VHS model analysis the 
Agency would have proposed an 
exclusion. The Agency notes that 
Nameplate is not the first petitioner to 
be denied, and that the Agency had 


previously recommended the denial of 
Sane as little as 29 tons of 
e ting (F008) waste. 

The Agency believes that Nameplate’s 
waste now presents and will continue to 
present a substantial hazard to human 
health and the environment. Based on 
the fact that Nameplate’s sludge fails the 
VHS analysis for trichloroethylene; the 
suggestive evidence of ground water 
contamination; and the evidence of 
inconsistent operation of their treatment 
system (as demonstrated by the 
corrosivity of the impounded material 
and the extremely high EP extract 
values reported for chromium and lead 
in 1983), the Agency proposes to deny 
U.S. Nameplate’s petition for its etching 
waste contained in its lagoon at its Mt. 
Vernon, Iowa facility. 


VIIL. Effective Date 


This rule, if promulgated, will become 
effective immediately. The Hazardous 
and Solid Waste Amendments of 1984 
amended 3010 of RCRA to allow rules to 
become effective in less than six months 
when the regulated community does not 
need the sixth-month period to come 
into compliance. This is the case for the 
petitioner included in this notice. For 
this petitioner being denied, this rule 
does not change the existing 
requirements for the handling of their 
waste, since their facility was already 
obligated to treat the waste as 
hazardous prior to and during the 
Agency's review of their petition. Since 
the petitioner does not need any time to 
come into compliance, the Agency 
believes that this rule should be 
effective immediately. These reasons 
also provide a basis for making this rule 
effective immediately under the 
Administrative Procedure Act pursuant 
to U.S.C. 553{d). 


IX. Regulatory Impact 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and, therefore, subject to a 
requirement of a Regulatory Impact 
Analysis. The denial of this one petition 
(which does not have a temporary 
exclusion) does not impose an economic 
burden on this facility since prior to 
submitting and during review of their 
petition, this facility should have 
continued to handle their waste as 
hazardous. The denial of their petition 
means that they are to continue 
managing their waste as hazardous in 
the manner in which they have been 
doing, economically and otherwise. 
There is no additional economic impact, 
therefore, due to today’s rule. This 
proposal is not a major regulation, 
therefore, no Regulatory impact 
Analysis is required. 
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X. Regulatory Flexibility Act 
Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601-612, whenever an 
Agency is required to publish a general 
notice of rulemaking for any proposed or 
final rule, it must prepare and make 
available for public comment, a 
regulatory flexibility analysis which 
describes the impact of the rule on small 
entities (i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). The Administrator may 
certify, however, that the rule will not 
have a significant economic impact on a 
substantial number of small entities. 
This amendment will have no effect 
on waste disposal costs. The facility 
included in this notice may be 
considered a small entity, however, this 
rule only affects one facility in one 
industrial segment. The overall 
economic impact, therefore, on small 
entities is small. Accordingly, I hereby 
certify that this proposed rule will not 
have a significant impact on a 
substantial number of small entities. 
This rule, therefore, does not require a 
regulatory flexibility analysis. 
List of Subjects in 40 CFR Part 261 
. Hazardous waste, Recycling. 
Authority: Sec. 3001, RCRA; 42 U.S.C. 6921. 
Dated: July 15, 1986. 
J. Winston Porter, 
Assistant Administrator, Office of Solid 
Waste and Emergency Response. 
[FR Doc. 66-16389 Filed 7-22-86; 8:45 am] 
BILLING CODE 6560-S0-m 


40 CFR Parts 261, 271, and 302 
[FRL-3054-1} 


Hazardous Waste Management 
System; Notification Requirements; 
Reportable Quantity Adjustments 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule; extension of 
comment period. 


SUMMARY: The purpose of this notice is 
to extend the public comment period on 
a part of the Toxicity Characteristic 
proposal, which appeared in the Federal 
Register on June 13, 1986 (51 FR 21648) 
and would amend the hazardous waste 
identification regulations under Subtitle 
C of the Resource Conservation and 
Recovery Act. Specifically, the Agency 
will accept comment until September 26, 
1986 on the following two aspects of the 
proposed rule: (1) Expansion of the 
characteristic to include 38 additional 
compounds and (2) application of the 
compound-specific dilution/ attenuation 
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factors generated from a ground water 
transport model. All other comments on 
the characteristic must be received by 
August 12, 1986. 

EPA received several, well-justified 
requests for an extension of the 
comment period. To ensure that 
commenters have adequate time to 
prepare their comments, we are taking 
this opportunity to lengthen the 
comment period on these two issues by 
45 days, from August 12 to September 
26, 1986. 

DATES: The deadline for submitting 
written comments on these two aspects 
of the proposal to amend the hazardous 
waste identification regulations is 
extended from August 12, 1986, to 
September 26, 1986. 

ADDRESSES: One original and three 
copies of ali comments, identified by the 
docket number F-86-TC-FFFFF, should 
be sent to the following address: EPA 
RCRA Docket (S-212), U.S. 
Environmental Protection Agency (WH- 
562), 401 M Street, SW., Washington, DC 
20460. 

FOR FURTHER INFORMATION CONTACT: 
For general information contact the 
RCRA Hotline, Office of Solid Waste 
(WH-562), U.S. Environmental 
Protection Agency, 401 M Street, SW, 
Washington, DC 20460, (800) 424-9346 
toll-free or (202) 382-3000. 

For information on specific aspects of 
this proposed rule contact: Todd A. 
Kimmell, Office of Solid Waste (WH- 
562B), U.S. Environmental Protection 


Agency, 401 M Street, SW., Washington, 


DC 20460, (202) 382-4770. 
Dated: July 16, 1986. 
J.W. McGraw, 


Acting Assistant Administrator for Solid 
Waste and Emergency Response. 


[FR Doc. 86-16533 Filed 7-22-86; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


46 CFR Part 31 
[CGD 84-024] 


intervals for Drydocking and Tallshaft 
Examination on Inspected Vessels 


Correction 
In FR Doc. 86-12059, beginning on 


page 19720, in the issue of May 30, 1986 
make the following correction. - 


§31.10-23 [Amended] 
On page 19727, second column, 
§ 31.10—23(d), second line, after “of” 
insert “alternate”. 
BILLING CODE 1505-01-M 


INTERSTATE COMMERCE 
COMMISSION 


49 CFR Part 1063 
[Ex Parte No. MC-95 (Sub-4)] 


Practices of Motor Common Carriers 
of Passengers; Checked Baggage 
Prohibitions and Liability Exemptions 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The National Bus Traffic 
Association, Inc. has filed a petition 
requesting that the Commission modify 
its baggage service regulations at 49 
CFR 1063.4 to allow passenger carriers 
to refuse to accept money as checked 
baggage and to disclaim liability for loss 
or damage to any money unknowingly 
accepted in checked baggage. NBTA 
states that carriers are liable for 
settlements of up to $250 for loss of 
money that passengers claim was 
contained in baggage, because under 49 
CFR 1064.1(a)(1), carriers may not limit 
liability for lost baggage to less than 
$250 per adult ticket. According to 
NBTA, liability for lost money has 
exposed carriers to unprovable claims, 
and claim settlements are based on the 
honor system. It asserts that this 
exposure to potentially false or 
fraudulent claims results in significant 
losses. 

NBTA notes that airlines generally do 
not honor claims for loss of money 
allegedly contained in checked baggage 
and argues that motor passenger 
carriers also should have such an 
option. This proposal appears to be a 
commercially reasonable approach to 
the potential of fraudulent claims and it 
warrants further consideration. The 
proposed approach would, according to 
NBTA, parallel that available to airline 
carriers and should not adversely affect 
the travelling public given the 
assumption that reasonable people do 
not put money in baggage they intend to 
check. The relief sought by the petition 
would add to the protection carriers 
now have to limit liability for valuable 
articles. 

DATES: Comments must be filed by 
August 22, 1986. 
ADDRESSES: An original and 10 copies of 
comments referring to Ex Parte No. MC- 
95 (Sub-No. 4) should be sent to: Office 
of the Secretary, Case Control Branch, 
Interstate Commerce Commission, 
Washington, DC 20423. 
FOR FURTHER INFORMATION CONTACT: 
James L. Brown, (202) 275-7898 

or 
Louis E. Gitomer (202) 275-7691 


SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission's decision. To obtain a 
copy of the full decision, write to Office 
of the Secretary, Room 2215, Interstate 
Commerce Commission, Washington, 
DC 20423, or call 202-275-7428. 

This action does not appear to 
significantly affect either the quality of 
the human environment or energy 
conservation. 

The Commission certifies that 
adoption of these rules will not have a 
significant economic impact on a 
substantial number of small entities. To 
the extent that the proposed rules would 
relieve small passenger carriers of the 
burden of liability claims, this 
proceeding may have a beneficial 
impact on their finances. 


List Subjects in 49 CFR Part 1063 


Aged, Blind, Buses, Handicapped, and 
Motor carriers. 

Decided: July 16, 1986. 

By the Commission, Chairman Gradison, 


Vice Chairman Simmons, Commissioners 
Sterrett, Andre, and Lamboley. 


Noreta R. McGee 
Secretary. 


Appendix 
Title 49 of the Code of Federal 


Regulations would be amended as 
follows: 


PART 1063—[AMENDED] 


1. The authority citation for 49 CFR 
Part 1063 would be revised to read as 
follows: 

Authority: 49 U.S.C. 301 et seq., secs. 
304(a)(1), 304(a)(6), 308(a), 316, 317, 319, 320, 
and 322; 49 U.S.C. 10102, 10321, 10762, 10730, 
and 11702, and 5 U.S.C. 553 and 559. 


2. Paragraphs (c)(2) and (3) of § 1063.4 
would be revised to read as follows: 


§ 1063.4 Baggage service. 
* * * 


* * 


(c) ee 

(1) * * * 

(2) Carriers may refuse to accept as 
checked baggage and, if unknowingly 
accepted, may disclaim any liability for 
loss or damage to the following articles: 

(i) Articles whose transportation as 
checked baggage is prohibited by law or 
regulation; 

(ii) Fragile or perishable articles, 
articles whose dimensions exceed the 
size limitations in the carrier's tariff, 
receptacles with articles attached or 
protruding, guns, and materials that 
have a disagreeable odor; 

(iii) Money; and 

(iv) Those other articles that the 
Commission decides, on a case-by-case 





basis on petition by the carrier, may be 
transported with no liability or may be 
refused as pert of checked baggage. 

(3) All other articles must be accepted 
as checked baggage and liability for 
them may not be eliminated. However, 
carriers need not offer excess value 
coverage on valuable articles “‘Valuable 
articles” include negotiable instruments, 
valuable papers, manuscripts, 
irreplaceable publications, documents, 
jewelry, watches, and other articles of 
extraordinary value. 


* * * * * 


[FR Doc. 86-16510 Filed 7-22-86; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 662 
[Docket No. 60731-6131] 


Northern Anchovy Fishery 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of preliminary 
determination. 


summary: NOAA announces the 
estimated spawning biomass and 
preliminary determination of harvest 
quotas for the northern anchovy fishery 
in the fishery conservation zone {FCZ) 
for the 1986-1987 fishing season. The 
harvest quotas have been determined by 
application of the formulas in the 
Northern Anchovy Fishery Management 
Plan (FMP) and its implementing 
regulations. These regulations require 
this announcement to be made on or 
about July 1 each year. This action 
provides data and requests comments 
for NOAA's determination of the final 
specifications for the 1986-1987 fishing 
year. 

DATE: Comments must be received on or 
before July 28, 1986. 

ADDRESS: Comments should be 
addressed to E. Charles Fullerton, 
Director, Southwest Region, National 
Marine Fisheries Service, 300 South 
Ferry Street, Terminal Island, CA 90731. 
FOR FURTHER INFORMATION CONTACT: 
William L. Craig (Fishery Biologist), 
NMFS, 213-514-6662. 

SUPPLEMENTARY INFORMATION: In 
consultation with the California 


Department of Fish and Game and the 
Southwest Fisheries Center, NMFS, the 
Director, Southwest Region, NMFS 
(Regional Director) has made a 
preliminary determination that the 
spawning biomass of the central 
subpopulation of northern anchovy 
(Engraulis mordax) is estimated to be 
770,000 metric tons (mt). This 
preliminary determination is based on a 
modification of the method described in 
Administrative Report Number LJ-85-21, 
Southwest Fisheries Center, NMFS. 
Another report, currently under review, 
documents the method used to estimate 
the 1986 central subpopulation of 
northern anchovy. 

This biomass estimate is derived from, 
and is equivalent to, the egg production 
method {EPM) measurement, but is 
based upon the Stock Synthesis Model, 
a new quantitative model that combines 
available information on abundance and 
age composition. This model is directly 
calibrated with EPM spawning biomass 
observations, thus its output is 
equivalent and it is more cost-effective. 
Amendment 5 to the FMP, effective 
April 8, 1984 (49 FR 9572, March 15, 
1984), changed certain management 
measures for determination of 
commercial harvest quotas and adopted 
the improved stock estimates. It also 
deleted the reduction quota reserve 
established by Amendment 4. 

The Regional Director has made the 
following preliminary determinations for 
the 1986-1987 fishing season, applying 
the formulas in the FMP and in § 662.20 
to calculate the harvest quotas and 
expected processing levels: 

1. The total U.S. harvest quota or 
optimum yield (OY) of northern anchovy 
is 144,900 mt plus an unspecified amount 
for use as live bait. 

2. The total U.S. harvest quota for 
reduction purposes is 140,000 mt. 

a. Of the total reduction harvest 
quota, 9,072 mt is reserved for the 
reduction fishery in subarea A (north of 
Pt. Buchon). The maximum reduction 
fishery in subarea A is the total 
reduction quota minus the amount taken 
in subarea B. 

b. The reduction quota for subarea B 
(south of Pt. Buchon) is 130,928 mt. The 
reduction fishery in subarea B may be 
limited to less than this amount if more 
than 9,072 mt is taken in subarea A. 

3. The U.S. harvest allocation for non- 
reduction fishing (i.e., fishing for 
anchovy for use as dead bait and direct 
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human consumption) is 4,900 mt. 
However, non-reduction fishing is not 
limited until the total catch in both the 
reduction and non-reduction fisheries 
reaches the total harvest quota of 
144,900 mt. 

4. There is no U.S. harvest limit for the 
live bait fishery. 

5. The domestic annual processing 
(DAP) capacity for the reduction and 
non-reduction industry is 5,700 mt. 

6. The amount allocated to joint 
venture processing is zero because there 
is no history of, nor are there 
applications for, joint ventures. 

7. The domestic annual harvest (DAH) 
capacity for the reduction fishery is 
5,700 mt. 

8. The total allowable level of foreign 
fishing (TALFF) is 100,300 mt. The FMP 
states that TALFF in the U.S. FCZ will 
be based upon the U.S. portion of the 
OY minus the DAH and minus that 
amount of expected harvest in the 
Mexican fishery zone which is in excess 
of that allocated by the FMP. This 
excess Mexican harvest in 1986-1987 is 
expected to be 38,900 mt. Applying the 
formula in the FMP results in this 
TALFF. 

A summary of the information on 
which this preliminary determination is 
based has been provided to the Pacific 
Fishery Management Council. 
Consultations with the Council will 
continue through July. I addition, the 
Regional Director will consider, until 
July 31, any evidence received from 
domestic land-based processors that the 
preliminary DAP should be modified. A 
final determination of the harvest quotas 
will be announced on or about August 1, 
1986. 


Classification 
This action is authorized by 50 CFR 


Part 662 and complies with Executive 
Order 12291. 


List of Subjects in 50 CFR Part 662 
Fisheries. 

(16 U.S.C. 1801 et seq.) 
Dated: July 18, 1986. 

Carmen J. Blondin, 

Deputy Assistant Administrator For Fisheries 


Resource Management, National Marine 
Fisheries Service. 


[FR Doc. 86-16590 Filed 7-18-88; 5:00 pm] 
BILLING CODE 3510-22-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, — 
delegations of 


applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


July 18, 1986. 


The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C, 
Chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3} Form number{s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
An indication of whether section 3504(h) 
of Pub. L. 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, Room 404-W Admin. 
Bldg., Washington, DC 20250, (202) 447- 
2118. 

Comments on any of the items listed 
should be submitted directly to: Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503, Attn: Desk 
Officer for USDA. 

If you anticipate commenting on a 
submission but find that preparation 
time will prevent you from doing so 
promptly, you should advise the OMB 
Desk Officer of your intent as early as 
possible. 


Extension 


¢ National Agricultural Statistics 
Service; Minnesota Pesticide Survey; 
Annually. 

Farms: 2,200 responses; 525 hours; not 
applicable under 3504(h); Lee Sandberg 
(202) 447-6820. 


New 


e Food and Nutrition Service, State 
Commodity Distribution Systems 
Evaluation; One-time data collection. 

State or local government; Non-profit 
institutions; 288 responses; 1,425 hours; 
not applicable under 3504(h); John 
Endahl (703) 756-3115. 


Reinstatement 


© Food and Nutrition Service; 7 CFR 
Part 215—Special Milk Program for 
Children; Recordkeeping; Monthly; 
Quarterly; Annually. 

State or local governments; 
Businesses or other for-profit; Non-profit 
institutions; Small businesses or 
organizations; 106,207 responses; 574,211 
hours; not applicable under 3504{h); 
Marian L. Stroud (703) 756-3598. 

Jane A. Benoit, 

Departmental Clearance Officer. 

[FR Doc. 86-16585 Filed 7-22-86; 8:45 am] 
BILLING CODE 3410-01-M 


Agricultural Marketing Service 
[Marketing Agreement 146] 


1986 Crop Peanuts; Incoming and 
Outgoing Quality Regulations and 
indemnification 


Pursuant to the provisions of sections 
5, 31, 32, 34, and 36 of the marketing 
agreement regulating the quality of 
domestically produced peanuts 
heretofore entered into between the 
Secretary of Agriculture and various 
handlers of peanuts (30 FR 9402) and 
upon recommendation of the Peanut 
Administrative Committee established 
pursuant to such agreement and other 
information, it is hereby found that the 
appended “Incoming Quality Regulation 
—1986 Crop Peants,” “Outgoing Quality 
Regulation—1986 Crop Peanuts,” and 
the “Terms and Conditions of 
Indemnification—1986 Crop Feanuts,” 
which modify or are in addition to the 
provisions of sections 5, 31, 32, and 36 of 
said agreement will tend to effectuate 
the declared policy of the Agricultural 
Marketing Agreement Act of 1937, as 
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amended, and of such agreement and 
should be issued. 

The Peanut Administrative Committee 
has recommended that the appended 
regulations and the Terms and 
Conditions of Indemnification be issued 
to implement and effectuate the 
provisions of the aforementioned 
sections of the marketing agreement. 
The harvest of 1986 crop Southwestern 
area peanuts is expected to begin about 
July 21 and procedures and regulations 
for operations under the agreement 
should be established promptly 
affording handlers time to plan their 
operations accordingly. The handlers of 
peanuts who will be affected hereby 
have signed the marketing agreement 
authorizing the issuance hereof, they are 
represented on the Committee which 
has prepared and recommended these 
quality regulations and terms and 
conditions of indemnification for 
approval. 

The Administrator of the Agricultural 
Marketing Servicd has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

Information collection requirements 
contained in these regulations and terms 
and conditions of indemnification, 
except those pertaining to the 
disposition of inedible quality peanuts 
for domestic animal feed, have been 
approved by the Office of Management 
and Budget under the provisions of 44 
U.S.C. Chapter 35 and have been 
assigned OMB No. 0581-0067. The 
collection requirements regarding 
domestic animal feed have not yet been 
finalized. They will be submitted to 
OMB for approval after finalization. 

The 1986 Incoming Quality Regulation 
differs in four ways from the 1985 
regulation. The first three changes are 
intended to improve the quality of 
storage peanuts by reducing the amount 
of moisture and providing for limitations 
as to foreign materials content. Research 
indicates that higher amounts of 
moisture and foreign material in storage 
increases the incidence of aflatoxin. 
Reductions in moisture and foreign 
material should save indemnification 
costs and improve product quality. 

These changes pertain to 
modifications in paragraphs (b) and (e). 
New paragpraph (b)(1) modifies the 
current moisture requirements for 
farmers’ stock peanuts by discontinuing 
the rounding policy currently being 





applied when the moisture level of the 
peanuts is between 10.01 to 10.49 
percent. Currently, moisture levels 
between 10.01 to 10.49 percent are 
rounded down to the nearest whole 
number or 10.00 percent. Between these 
levels, the moisture determinations will 
now be carried to the hundredths place. 
The effect of the rounding change for 
farmers’ stock will be to reduce the 
moisture percentage to 10.00 percent. An 
exception is provided for farmers’ stock 
peanuts produced in the Southwestern 
area which are field dried and delivered 
to the buying point in bags. Such 
peanuts may contain up to 10.49 percent 
moisture just like seed peanuts 
produced in that area. New paragraph 
(b)(2) is added to provide a foreign 
material limitation at 10.49 percent. 
Peanuts with a higher foreign material 
content may be received or acquired if 
they are held separately until shelled 
under the change. 

The third change modifies paragraph 
(e) on seed peanuts to prescribe lower 
moisture requirements for all areas 
except the Southwest. Seed peanuts 
produced in all areas may contain a 
maximum of 10.49 percent moisture, 
except Virginia type peanuts which are 
not stacked at harvest time may contain 
up to 11.49 percent moisture. Currently, 
seed peanuts produced in the 
Southeastern and Virginia-Carolina area 
may contain up to 11.49 percent 
moisture, unstacked Virginia type 
peanuts may contain up to 12.49 percent 
moisture, and seed peanuts produced in 
the Southwestern area may contain up 
to 10.49 percent moisture. 

The final change to the 1986 Incoming 
Quality Regulation adds a new 
paragraph (j) to allow a handler to 
receive from another handler peanuts 
which are intended for use in domestic 
animal feed. This provision will allow 
handlers to receive peanuts failing to 
meet the quality requirements for 
disposition to human consumption for 
further milling and/or processing and 
subsequent disposition for use in 
domestic animal feed. This outlet will 
provide handlers with an additional 
market for peanuts that would normally 
be marketed for crushing. 

The 1986 Outgoing Quality Regulation 
differs in seven ways. The first four 
changes are necessary in conjunction 
with allowing inedible quality peanuts 
to be disposed of for use as animal feed 
within the 48 contiguous states. The first 
change modifies paragraph (g)(1) to 
allow the use and disposition of loose 
shelled kernels, fall through, and 
pickouts for this purpose; the second 
alters paragraph (h)(3) to allow handlers 
to dispose of positive lot identified 


shelled peanuts from “Segregation 1 
peanuts” which fail to meet the 
requirements in paragraph (a) of the 
Outgoing Quality Regulation to domestic 
animal feed use or to other handlers for 
such disposition; the third change adds 
new paragraph (m)(1) to provide that a 
handler can sell or ship to another 
handler inedible quality shelled peanuts 
for further handling and/or processing 
prior to disposition for domestic animal 
feed; and the fourth adds new paragraph 
(m)(2) specifying the identification, 
coloring, inspection, certification, 
reporting, and sales documentation 
requirements which handlers must meet 
to dispose of inedible quality shelled 
peanuts for use in domestic animal feed. 

The fifth change to the 1986 Outgoing 
Quality Regulation modifies paragraph 
(g)(30) to allow shelled oil stock peanuts 
to be disposed of for research purposes. 
This provision allows the use of such 
peanuts in research by institutions 
which are supported or sponsored with 
State or Federal funds subject to prior 
Committee approval. 

The sixth change to the 1986 Outgoing 
Quality Regulation also modifies 
paragraph (g)(3) to allow “restricted” 
meal (meal containing aflatoxin) to be 
detoxified, retested for aflatoxin, and if 
such meal is found to be negative as to 
aflatoxin content it may be disposed of 
for feed use. 

The last change to the 1986 Outgoing 
Quality Regulation modifies paragraph 
(a) by reducing the total limitations for 
unshelled peanuts and damaged kernels 
and minor defects from 3.00 percent to 
2.50 percent except for “No. Two 
Virginia,” which may not exceed 3.00 
percent. This change is intended to 
improve the quality of edible quality 
peanuts by decreasing the quantity of 
unshelled peanuts, damaged kernels, 
and minor defects in lots of shelled 
peanuts. 

Two changes are made in the Terms 
and Conditions of Indemnification for 
1986 crop peanuts. The Indemnification 
Value for “additional peanuts” was 
reduced to 55 percent of the established 
Idemnification Value, per category, of 
“quota peanuts”. The Indemnification 
Value of “additional peanuts” for the 
1985 crop year was 60 percent of the 
value of “quota peanuts”. This reduction 
is to reflect current market prices of 
additional peanuts and to insure that the 
Indemnification Value of such peanuts 
remains below the current market 
prices. 

The second change in the 1986 Terms 
and Conditions of Indemnification 
deletes provisions which prohibit 
indemnification payments on lots of 
peanuts which have been sold for 
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blanching at a price lower than the 
Indemnification Value. This action 
recognizes the difficulties encountered 
by handlers in disposing of lots of 
peanuts to blanching when the 
Indemnification Value is established 
during a higher-market period and later 
disposition of the peanuts to blanching 
is sought during a lower-market period. 

Upon consideration of the Committee 
recommendation and other available 
information, the appended “Incoming 
Quality Regulation—1986 Crop 
Peanuts,” “Outgoing Quality 
Regulation—1986 Crop Peanuts,” and 
the “Terms and Conditions of 
Indemnification—1986 Crop Peanuts,” 
are hereby approved. 


Dated: July 17, 1986. 
Joseph A. Gribbin, 
Director, Fruit and Vegetable Division. 


Incoming Quality Regulation—1986 Crop 
Peanuts 


The following modify section 5 of the 
peanut marketing agreement and modify 
or are in addition to the restrictions of 
section 31 on handler receipts or 
acquisitions of peanuts: 

(a) Modification of section 5, 


‘ paragraphs (b), (c), and (d). Paragraphs 


(b), (c), and (d) of section 5 of the peanut 
marketing agreement are modified as to 
farmers’ stock peanuts to read 
respectively as follows: 

(b) Segregation 1. “Segregation 1 
peanuts” means farmers’ stock peanuts 
with not more than 2 percent damaged 
kernels nor more than 1.00 percent 
concealed damage caused by rancidity, 
mold, or decay and which are free from 
visible Aspergillus flavus. 

(c) Segregation 2. “Segregation 2 
peanuts” means farmers’ stock peanuts 
with more than 2 percent damaged 
kernels or more than 1.00 percent 
concealed damage caused by rancidity, 
mold, or decay and which are free from 
visible Aspergillus flavus. 

(d) Segregation 3. “Segregation 3 
peanuts” means farmers’ stock peanuts 
with visible Aspergillus flavus. 

(d) Moisture and foreign material. 

(1) Moisture. Except as provided 
under paragraph (e) Seed peanuts, and 
for field dried farmers’ stock peanuts 
produced in the Southwestern area 
which are delivered to the buying 
station in bags, no handler shall receive 
or acquire peanuts containing more than 
10.00 percent moisture: Provided, That 
peanuts of a higher moisture content 
may be received and dried to not more 
than 10.00 percent moisture prior to 
storing or milling, and Southwestern 
area-field-dried peanuts delivered to the 
buying station in bags may contain up to 
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10.49 percent moisture. On farmers’ 
stock, such moisture determinations 
shall be rounded to the nearest whole 
number, except, that when the moisture 
determination is 10,01 percent to 10.49 
percent, the determinations shall be 
recorded the same as’is prescribed for 
shelled peanuts. On shelled peanuts, the 
determinations shall be carried to the 
hundredths place and shall not be 
rounded to the nearest whole number. 

(2) Foreign material. No handler shall 
receive or acquire farmers’ stock 
peanuts containing more than 10.49 
percent foreign material, except that 
peanuts having a higher foreign material 
content may be received or acquired if 
they are held separately until milled. 

(c) Damage. For the purpose of 
determining damage, other than 
concealed damage, on farmers’ stock 
peanuts, all percentage determinations 
shall be rounded to the nearest whole 
number. 

(d) Loose shelled kernels. (1) Handlers 
may separate from the loose shelled 
kernels received with farmers’ stock 
peanuts those sizes of kernels which 
ride screens with the following or larger 
slot openings: Runner—16/64 x % inch; 
Spanish and Valencia—15/64 x % inch; 
Virginia—15/64 x 1 inch. If so separated, 
those loose shelled kernels which ride 
the screens may be included with 
shelled peanuts prepared by the handler 
for inspection and sale for human 
consumption: Provided, That no more 
thar 5 percent of such loose shelled 
kernels are kernels which would fall 
through screens with such minimum 
prescribed . Those loose 
shelled kernels which do not ride the 
screens shall be removed from the 
farmers’ stock peanuts and shall be held 
separate and apart from other peanuts 
and disposed of for inedible use as 
provided in paragraph (g) of the 
Outgoing Quality Regulation. If the 
kernels whickride the prescribed screen 
are not separated from the kernels 
which do not ride the prescribed screen, 
the entire amount of loose shelled 
kernels shall. he-semeved from farmers’ 
stock peanuts and shall be so held and 
so delivered or disposed of. For the 
purpose of this regulation, the term 
“loose shelled kernels” means peanut 
kernels or portions of kernels 
completely free of their hulls and found 
in deliveries of farmers’ stock peanuts. 

(2) Each handler shall be required to 
submit to the Committee a flow chart for 
each plant operation diagraming the 
procedures and equipment used in the 
removal of loose shelled kernels and in 
the processing of splits. Upon any 
subsequent changes in such flow, 
procedures or equipment, the handler 


shall submit to the Committee a revised 
flow chart reflecting those changes. 

(e) Seed peanuts. A handler may 
acquire and deliver for seed purposes 
farmers’ stock peanuts which meet the 
requirements of Segregation 1 peanuts. If 
the seed peanuts are produced under the 
auspices of a State agency which 
regulates or controls the production of 
seed peanuts, they may contain up to 3 
percent damaged kernels and have 
visible Aspergillus flavus, and, in 
addition, the following moisture content, 
as applicable: 

(1) For such seed peanuts produced in 
the Southeastern and Virginia-Carolina 
areas, they may contain up to 10.49 
percent moisture except Virginia type 
peanuts which are not stacked at 
harvest time may contain up to 11.49 
percent moisture; and (2) for seed 
peanuts produced in the Southwestern 
area, they may contain up to 10.49 
percent moisture. 

However, any such seed peanuts with 
visible Aspergillus flavus shall be stored 
and shelled separate from other peanuts, 
and any residual not used for seed shall 
not be used or disposed of for human 
consumption unless it is determined to 
be wholesome by chemical assay for 
aflatoxin. A handler whose operations 
include custom seed shelling may 
receive, custom shell, and deliver for 
seed purposes farmers’ stock peanuts, 
and such peanuts shall be exempt from 
the Incoming Quality Regulation 
requirements and, therefore, shall not be 
required to be inspected and certified as 
meeting the Incoming Quality. 
Regulation requirements, and the 
handler shall report to the Committee as 
requested the weight of each lot of 
farmers’ stock peanuts received on such 
basis on a form furnished by the 
Committee. However, handlers who 
acquire seed peanut residuals from their 
custom shelling of uninspected (farmers’ 
stock) seed peanuts or from another 
sheller or producer who has or has not 
signed the marketing agreement shall 
hold and/or mill such residuals separate 
and apart from other receipts or 
acquisitions of the handler, and such 
residuals which meet Outgoing Quality 
Regulation requirements may be 
disposed of by sale to human 
consumption outlets, and any portion 
not meeting such requirements shall be 
disposed of by sale as peanuts failing to 
meet human consumption requirements 
pursuant to paragraph (i) of the 
Outgoing Quality Regulation. 

(f) Oilstock. Handlers may acquire for 
disposition to domestic crushing or 
export to countries other than Canada 
and Mexico farmers’ stock peanuts of a 
lower quality than Segregation 1 or 


grades or sizes of shelled peanuts or 
cleaned inshell peanuts which fail to 
meet the requirements for human 
consumption. The provison of section 31 
of the marketing agreement restriction 
acquisitions of such peanuts to handlers 
who are crushers is hereby modified to 
authorize all handlers to act as 
accumulators and acquire, from other 
handlers or non-handlers, Segregation 2 
or 3 farmers’ stock peanuts. Handlers 
may also acquire from other handlers 
shelled or fragmented peanuts 
originating from Segregation 2 or 3 
farmers’ stock or the entire mill 
production of shelled or fragmented 
peanuts from Segregation 1 farmers’ 
stock or lots of shelled peanuts 
originating from Segregation 1 peanuts 
and which have been positive lot 
identified as specified in paragraph (d) 
of the Outgoing Quality Regulation 
which failed to meet the requirements 
for human consumption pursuant to 
paragraph (a) of the Outgoing Quality 
Regulation: Provided, That all such 
acquisitions are held separate from 
Segregation 1 peanuts acquired for 
milling or from edible grades of shelled 
or milled peanuts. Handlers may 
commingle the Segregation 2 and 3 
peanuts or keep them separate and 
apart as provided in paragraph (j) of the 
Outgoing Quality Regulation. Further 
dispositon or commingling of such 
peanuts shall be only as provided in 
paragraph (1) of the Outgoing Quality 
Regulation. Handlers who acquire 
farmers’ stock peanuts of a lower 
quality than Segregation 1 or grades or 
sizes of shelled peanuts or cleaned 
inshell peanuts which fail to meet the 
requirements for human consumption 
shall report such acquisitions as 
prescribed by the Committee. To be 
eligible to receive or acquire Segregation 
2 or 3 farmers’ stock peanuts and shelled 
or “fragmented” peanuts originating 
therefrom, a handler shall pay to the 
Area Association a fee for the purpose 
of covering cost of supervision of the 
disposition of such peanuts. 

(g) Segregation 2 and 3 control. To 
assure the removal from edible outlets 
of any lot of peanuts determined by 
Federal or Federal-State Inspection 
Service to be Segregation 2 or 
Segregation 3, each handler shall inform 
each employee, country buyer, 
commission buyer, or like person 
through whom the handler receives 
peanuts of the need to receive and 
withhold all lots of Segregation 2 and 
Segregation 3 peanuts from milling for 
edible use. If any lot of Segregation 2 or 
Segregation 3 farmers’ stock peanuts is 
not withheld but returned to the 
producer, the handler shall cause the 
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Inspection Service to forward 
immediately a copy of the inspection 
certificate on the lot to the designated 
office of the handler and a copy to the 
Committee which shall be used only for 
information purposes. 

(h) Farmers’ stock storage and 
handling facilities. Handlers shall report 
to the Committee, on a form furnished 
by the Committee, all storage facilities 
or contract storage facilities which they 
will use to store acquisitions of current 
crop Segregation 1 farmers’ stock 
peanuts, and all such storage facilities 
must be reported prior to storing of any 
such handler acquisitions. Handlers 
shall also report to the Committee the 
locations at which they will receive or 
acquire current crop farmers’ stock 
peanuts. All such storage facilities shall 
have reasonable and safe access to 
allow for inspection of the facility and 
its contents. All such storage facilities 
must be of sound construction, in good 
repair, and built and equipped so as to 
provide suitable storage and sufficient 
safeguards to prevent moisture 
condensation and provide adequate 
protection for farmers’ stock peanuts. 
All breaks or openings in the walls, 
floors, or roofs of the facilities shall 
have been repaired so as to keep out 
moisture. Elevator pits and wells must 
be kept dry and free of moisture at all 
times. Insect control procedures must be 
carried out in such a manner as to 
prevent undesirable moisture in the 
storage facilities. Any conditions in 
warehouses, elevators, pits, 
transportation equipment, including 
trucks and hopper cars, and other 
farmer's stock handling equipment 
conducive to the growth or spread of 
Aspergillus flavus mold shall be 
corrected to the satisfaction of the 
Committee. The Committee may make 
periodic inspections of farmers’ stock 
storage and handing facilities and 
farmers’ stock peanuts stored in such 
facilities to determine if handlers are 
adhering to these requirements. 

(i) Shelled peanuts. Handlers may 
acquire from other handlers, for 
remilling and subsequent disposition to 
human consumption outlets, shelled 
peanuts (which originated from 
“Segregation 1 peanuts”) that fail to 
meet the requirements specified for 
human consumption in paragraph (a) of 
the Outgoing Quality Regulation. Any 
lot of such peanuts must be 
accompanied by a valid inspection 
certificate for grade factors, an aflatoxin 
assay certificate, and must be positive 
lot identified. Transactions made in this 
manner shall be reported to the 
Committee by both the buyer and seller 
on a form provided by the Committee. 


Peanuts acquired pursuant to this 
paragraph shall be held and milled 
separate and apart from other receipts 
or acquisitions of the receiving handler, 
and further disposition shall be 
regulated by paragraph (h) (1) of the 
Outgoing Quality Regulation. 

(j) Inedible quality shelled peanuts for 
disposition to animal feed. Handlers 
may receive or acquire from other 
handlers, for further milling and/or 
processing and subsequent disposition 
for use as domestic animal feed, shelled 
peanuts that fail to meet the 
requirements specified for human 
consumption in paragraph (a) of the 
Outgoing Quality Regulation. Any lot of 
such peanuts received or acquired for 
such further disposition shall be positive 
lot indentified and covered by a valid 
grade inspection certificate issued by a 
Federal or Federal-State Inspector. 
Transactions made in this manner shall 
be reported to the Committee by both 
the buyer and seller on a form provided 
by the Committee. Peanuts received or 
acquired pursuant to this paragraph 
shall be held, milled, and/or processed 
separate and apart from peanuts 
destined to human consumption outlets 
and further disposition shall be 
regulated as provided for in paragraph 
(m) (2) of the Outgoing Quality 
Regulation. 


Outgoing Quality Regulation—1986 Crop 
Peanuts 


The following modify or are in 
addition to the peanut marketing 
agreement restrictions of section 32 on 
handler disposition of peanuts: 

(a) Shelled peanuts. No handler shall 
ship or otherwise dispose of shelled 
peanuts for human consumption unless 
appropriate samples for pretesting have 
been drawn in accordance with 
paragraph (c) of this regulation, or which 
if of a category not eligible for 
indemnification are not certified 
“negative” as to aflatoxin, or which 
contain more than (1) a total of 1.50 
percent unshelled peanuts and damaged 
kernels; (2) a total of 2.50 percent 
unshelled peanuts and damaged kernels 
and minor defects except for “No. Two 
Virginia”, which may not exceed 3.00 
percent; (3) 9.00 percent moisture; or (4) 
0.10 percent foreign material in peanuts 
“with splits” and peanuts of U.S. grade, 
other than U.S. splits, or 0.20 percent 
foreign material in U.S. splits and other 
edible quality peanuts not of U.S. grade. 
The lot size of such peanuts in bulk or 
bags shall not exceed 200,000 pounds. 
Fall through in such peanuts shall not 
exceed 4 percent except that in peanuts 
other than “No. Two Virginia” fall 
through consisting of either split and 
broken kernels or whole kernels shall 
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not exceed 3 percent and fall through of 
whole kernels in Runners or Virginias 
“with splits” shall not exceed 3 percent 
or 2 percent on Spanish “with splits”. 
The term “fall through” as used herein, 
shall mean sound split and broken 
kernels and whole kernels which pass 
through specified screens. Screens used 
for determining fall through in peanuts 
covered by this paragraph (a) shall be as 
follows: 


1 1% inch round only for split, broken and whole kernels. 
(‘‘No. Two Virginia’? means Virginia 
type peanuts that meet requirements of 
U.S. No. 2 Virginia grade peanuts 
except for tolerances for: (1) Damage or 
unshelled peanuts and minor defects; 
and (2) sound peanuts and portions of 
peanuts which pass through the 
prescribed screen. Such tolerances 
shall be the same as those listed 
heretofore in this paragraph. Runners, 
Spanish or Virginia ‘‘with splits’ 
means shelled peanuts which do 
not contain more than (a) 15 percent 
splits; (b) for Spanish, 2.00 percent 
whole kernels which will pass through 
1564 % inch slot screen; for Runners, 
3.00 percent whole kernels which will 
pass through !%«x% inch slot screen; 
and for Virginias, 3.00 percent whole 
kernels which will pass through 1% x1 
inch slot screen; and (c) otherwise meet 
specification of U.S. No. 1 grade). 


(b) Cleaned inshell peanuts. No 
handler shall ship or otherwise dispose 
of cleaned inshell peanuts for human 
consumption: (1) With more than 1.00 
percent kernels with mold present 
unless a sample of such peanuts, drawn 
by an inspector of the Federal or 
Federal-State Inspection Service, was 
analyzed chemically by laboratories 
approved by the Committee or by a U.S. 
Department of Agriculture laboratory 
(hereinafter referred to as “USDA 
laboratory”) and found to be wholesome 
relative to aflatoxin; (2) with more than 
2.00 percent peanuts with damaged 
kernels; (3) with more than 10.00 percent 
moisture; or (4) with more than 0.50 
percent foreign material. The lot size of 
such peanuts in bags or bulk shall not 
exceed 200,000 pounds. 

(c) Pretesting shelled peanuts. Each 
handler shall cause appropriate samples 
of each lot of edible quality shelled 





Federal Register / Vol. 51, No. 141 / Wednesday, July 23, 1986 / Notices 


peanuts to be drawn by an inspector of 
the Federal or Federal-State Inspection 
Service. The gross amount of peanuts 
drawn shall be large enough to provide 
for a grade analysis, for a grading check- 
sample, and for three 48-pound samples 
for aflatoxin assay. The three 48-pound 
samples shall be designated by the 
Federal or Federal-State Inspection 
Service as “Sample #1”, “Sample #2”, 
and “Sample #3” and each sample shall 
be placed in a suitable container and 
“positive lot identified” by means 
acceptable to the Inspection Service and 
the Committee. Sample #1 may be 
prepared for immediate testing or 
Sample #1, Sample #2, and Sample #3 
may be returned to the handler for 
testing at a later date. However, before 
shipment of the lot to the buyer 
(receiver), the handler shall cause 
Sample #1 to be ground by the Federal 
or Federal-State Inspection Service or a 
USDA or designated laboratory in a 
“subsampling mill” approved by the 
Committee. The resultant ground 
subsample from Sample #1 shall be of a 
size specified by the Committee and be 
designated as “Subsample 1-AB” and at 
the handler’s or buyer's option, a second 
subsample may also be extracted from 
Sample #1. It shall be designated as 
“Subsample 1-CD”. Subsample 1-CD 
may be sent as requested by the handler 
or buyer, for aflatoxin assay, to a 
laboratory listed on the most recent 
Committee list of approved laboratories 
that can provide analyses results on 
such samples in 36 hours. Subsample 1- 
AB shall be analyzed only in USDA or 
designated laboratories. Both 
Subsamples 1-AB and 1-CD shall be 
accompanied by a notice of sampling 
signed by the inspector containing, at 
least, identifying information as to the 
handler (shipper), the buyer (receiver), if 
known, and the positive lot 
identification of the shelled peanuts. A 
copy of such notice covering each lot 
shall be sent to the Committee office. 
The samples designated as Sample #2 
and Sample #3 shall be held as 
aflatoxin check-samples by the 
Inspection Service or the handler and 
shall not be included in the shipment to 
the buyer until the analyses results from 
Sample #1 are known. Upon call from 
the USDA or designated laboratory or 
the Committee, the handler shall cause 
Sample #2 to be ground by the 
Inspection Service in a “subsampling 
mill”. The resultant ground Subsample 
from Sample #2 shall be of the size 
specified by the Commitiee and it shall 
be designated as “Subsample 2-AB”. 
Upon call from the USDA or designated 
laboratory or the Committee, the 
handler shall cause Sample #3 to be 


ground by the Inspection Service in a 
“subsampling mill”. The resultant 
ground subsample from Sample #3 shall 
be of the size specified by the 
Committee and it shall be designated as 
“Subsample 3-AB”. Subsamples 2-AB 
and 3-AB shall be analyzed only in 
USDA or designated laboratories and 
each shall be accompanied by a notice 
of sampling. A copy of each such notice 
shall be sent to the Committee office 
and the cost of delivery of Subsamples 
2-AB and 3-AB to the laboratory and 
the cost of assay on them shall be at the 
Committee’s expense. 

All costs involved in sampling and 
testing Subsample 1-CD shall be for the 
account of the buyer of the lot and at his 
expense. The cost of assay on 
Subsample 1-AB and a portion of the 
cost (specified by the Committee) of 
drawing the three 48-pound samples, 
grinding of Sample #1 and preparation 
and delivery of Subsample 1-AB to the 
laboratory shall be for the account of 
the buyer. However, if the handler elects 
to pay for these costs, the handler shall 
charge the buyer the amount specified 
by the Committee when the handler 
invoices the peanuts and, if more than 
one buyer, on a pro rata basis. Any 
remaining costs of drawing the three 48- 
pound samples, grinding of Sample #1 
and preparation and delivery of 
Subsample 1-AB shall be for the 
account of the handler and shall be 
shown on the grade analysis certificate 
covering the lot. When any of the 
samples or subsamples have been lost, 
misplaced, or spoiled and replacement 
samples are needed, the entire cost of 
drawing the replacement samples shall 
be for the account of the handler. The 
results of each assay shall be reported 
to the buyer listed on the notice of 
sampling and, if the handler desires, to 
the handler. If a buyer is not listed on 
the notice of sampling, the results of the 
assay shall be reported to the handler 
who shall promptly cause notice to be 
given to the buyer, of the contents 
thereof, and such handler shall not be 
required to furnish additional samples 
for assay. 

(d) Identification. Each lot of shelled 
or cleaned inshell peanuts shipped or 
otherwise disposed of for human 
consumption shall be identified by 
positive lot identification procedures. 
For the purpose of this regulation, 
“positive lot identification” of a lot of 
shelled or inshell peanuts is a means of 
relating the inspection certificate to the 
lot covered so that there can be no 
doubt that the peanuts delivered are the 
same ones described on the inspection 
certificate. The crop year that is shown 
on the positive lot identification tags, or 
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other means of positive lot identification 
shall accurately describe the crop year 
in which the peanuts in the lot were 
produced. Such procedure on bagged 
peanuts shall consist of attaching a lot 
numbered tag bearing the official stamp 
of the Federal or Federal-State 
Inspection Service to each filled bag in 
the lot. The tag shall be sewed (machine 
sewed if shelled peanuts) into the 
closure of the bag except that in plastic 
bags the tag shall be inserted prior to 
sealing so that the official stamp is 
visible. Any peanuts moved in bulk or 
bulk bins shall have their lot identity 
maintained by sealing the conveyance 
and if in other containers by other 
means acceptable to the Federal or 
Federal-State Inspection Service and to 
the Committee. All lots of shelled or 
cleaned inshell peanuts shall be 
handled, stored, and shipped under 
positive lot identification procedures. 

(e) Reinspection. Whenever the 
Committee has reason to believe that 
peanuts may have been damaged or 
deteriorated while in storage, the 
Committee may reject the then effective 
inspection certificate and may require 
the owner of the peanuts to have a 
reinspection to establish whether or not 
such peanuts may be disposed of for 
human consumption. 

(f) Inter-plant transfer. Any handler 
may transfer peanuts from one plant 
owned by him to another of his plants or 
to commercial storage, without having 
such peanuts positive lot identified and 
certified as meaning quality 
requirements, but such transfer shall be 
only to points within the same 
production area and ownership shall 
have been retained by the handler. 
Upon any transferred peanuts being 
disposed of for human consumption, 
they shall meet all the requirements 
applicable to such peanuts. 

(g) Loose shelled kernels, fall through 
and pickouts. (1) loose shelled kernels 
which do not ride screens with the 
following slot openings: Runner—!%4 x 
% inch; Spanish and Valencia—! %« x 
% inch; Virginia—¥s x 1 inch; and fall 
through and pickouts shall be disposed 
of only by sale as domestic oil stock, by 
crushing, or as specified in paragraph 
(g)(3) or paragraph (m), hereinafter. For 
the purpose of this regulation: the term 
“non-edible quality peanuts” described 
in this paragraph means loose shelled 
kernels, fall through, and pickouts; the 
term “loose shelled kernels” means 
peanut kernels or portions of kernels 
completely free of their hulls, either as 
found in deliveries of farmers’ stock 
peanuts or those which fail to ride the 
screens prescribed in paragraph (d)(1) of 
the Incoming Quality Regulation; the 





term “fall through” has the same 
meaning as in paragraph (a) of this 
regulation; and the term “pickouts” 
means those peanuts removed during 


(2) All loose shelled kernels, fall 
through, and pickouts shall be kept 
separate and apart from other milled 
peanuts that are to be shipped into 
edible channels. Such categories may be 
kept separate or be commingled in the 
same lot and shall be bagged in suitable 
new bags or clean used bags or placed 
in bulk containers acceptable to the 
Committee. Such peanuts shall be 
identified by positive lot identification 
procedures set forth in paragraph {d) but 
using a red tag, and such peanuts shall 
be inspected by the Federal or Federal- 
State Inspection Service and a 
certification made on each lot as to 
moisture and foreign material content. 
Such lot size, whether in bags or bulk, 
shall not exceed 200,000 pounds. 

(3) In addition to disposition outlets 
specified in paragraph (g)(1), such 
peanuts (loose shelled kernels, fall 
through, and pickouts) may be disposed 
of, with prior approval by the 
Committee for each such disposition, for 
use in research projects performed by 
institutions which are supported or 
sponsored with State or Federal funds. 
Fall through that has been sampled and 
determined negative as to aflatoxin 
content may be disposed of for use as 
wild-life feed or bait for rodents in 
labeled containers approved by the 
Committee. Each category of non-edible 
quality peanuts described in paragraph 
(g)(1) and identified as prescribed in 
paragraph (g)(2) may be exported in 
bulk or bags to countries other than 
Mexico or Canada pursuant to the 
provisions prescribed for such 
disposition in paragraph (1)(1) or (1}{2) of 
this regulation or they may be moved to 
another handler for such disposition. 
Sales or transfer of such peanuts, to 
exporters who are not handlers under 
the marketing agreement, shall be made 
only to exporters who agree to 
procedures acceptable to the Committee 
and are approved by the Committee to 
do such exporting. Such peanuts may be 
disposed of to domestic crushing as 
“unrestricted” if they are certified 
negative as to a aflatoxin content and 
may be commingled at the crusher with 
any other category of peanuts 
determined by paragraph (1)(1) of this 
regulation to be eligible for such 
“unrestricted” crushing. Non-edible 
quality peanuts described in paragraph 
(g){1) which have not been certified 
negative as to aflatoxin are not eligible 


for “unrestricted” crushing but may be 
disposed of to domestic crushing as 
“restricted” and may be commingled at 
the crusher with any other category of 
peanuts described in paragraph (1)}(2). 
Such non-edible quality peanuts may be 
disposed of to domestic crushing or 
export without supervision by the Area 
Association if they are held separate 
and apart from peanuts on which 
supervision is required. However, if non- 
edible quality peanuts described in 
paragraph (g)(1) are exported or crushed 
in commingle with peanuts on which 
supervision is required, the handler shall 
cause the Area Association to supervise 
the commingling and fragmenting for 
disposition to export and the 
commingling and domestic crushing on 
all categories of peanuts included in 
such commingling. All movement and 
disposition of such inedible quality 
peanuts shall be reported by the handler 
as prescribed by the Committee. 

Meal produced from peanuts which 
are disposed of to crushing as 
“restricted” shall be used or disposed of 
as fertilizer or other non-feed use. To 
prevent use of restricted meal for feed, 
handlers shall either denature it or 
restrict its sale to licensed or registered 
U.S. fertilizer manufacturers or firms 
engaged in exporting who will export 
such meal for non-feed use or sell it to 
the aforesaid fertilizer manufacturers. 
Handlers or crushers may detoxify 
positive tested meal, have it retested, 
and if such meal is found negative as to 
aflatoxin content, it may be disposed of 
for feed use. Handlers may also move 
“restricted” meal to a licensed operator, 
approved by USDA, FDA, or other 
government agencies, for detoxification. 
Such meal may also beused for 
research purposes, subject to the 
approval of the Executive 
Subcommittee. However, loose shelled 
kernels, fall through, and pickouts and 
meal from such peanuts, in specifically 
identified lots not exceeding 200,000 
pounds may be sampled by the Federal 
or Federal-State Inspection Service or 
by the Area Association if authorized by 
the Committee, and tested for aflatoxin 
in laboratories approved by the 
Committee or by a USDA laboratory, at 
handler’s or crusher's expense, and if 
such meet Committee standards, the 
meal may be disposed of for feed use. 

(4) Notwithstanding any other 
provisions of this regulation or of the 
Incoming Quality Regulation, a handler 
may transfer non-edible quality peanuts 
described in paragraph (g)}(1) to another 
plant within his own organization or 
transfer or sell such peanuts to a crusher 
for crushing. Sales or transfer of 
restricted peanuts to domestic crushers 
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who are not handlers under the 
agreement shall be made only on the 
condition that they agree to comply with 
the terms of this paragraph (g) and all 
other applicable requirements of this 
regulation, including the reporting 
requirements. 

(h) Peanuts failing quality 
requirements. (1) Handlers may sell to 
or contract with other handlers, for 
further handling, shelled peanuts {which 
originated from Segregation 1 peanuts) 
that fail to meet the requirements for 
disposition to human consumption 
outlets heretofore specified in paragraph 
{a). Lots of peanuts disposed of in this 
manner must be accompanied by a valid 
grade inspection certificate, an aflatoxin 
assay certificate and must be positive 
lot identified. Transactions made in this 
manner shall be reported to the 
Committee by both the seller and buyer 
on a form provided by the Committee. 
Any such peanuts acquired by handlers 
pursuant to paragraph (i) of the 
Incoming Quality Regulation shall be 
held and milled separate and apart from 
other receipts or acquisitions of the 
receiving handler and further disposition 
shall be regulated by the requirements 
specified heretofore or pursuant to 
paragraph {h)(3) hereinafter. 

(2) Handlers may blanch or cause to 
have blanched positive identified 
shelled peanuts (which originated from 
Segregation 1 peanuts) that fail to meet 
requirements of paragraph (a) of this 
regulation because of excessive damage, 
minor defects, moisture, or foreign 
material or are positive as to aflatoxin: 
Provided, That such lots of peanuts 
contain not in excess of 8 percent 
damage and minor defects combined or 
2 percent foreign material. Handlers 
who move such peanuts to a blancher, 
shall report to the Committee, on a form 
furnished by the Committee, movement 
of each such ist and the title shall be 
retained by the handler until the peanuts 
are blanched and certified by an 
inspector of the Federal or Federal-State 
Inspection Service as meeting the 
requirements for disposal into human 
consumption outlets. To be eligible for 
disposal into human consumption 
outlets, such peanuts after blanching, 
must meet specifications for unshelled 
peanuts, damaged kernels, minor 
defects, moisture, and foreign material 
as listed in paragraph (a) of this 
regulation and be accompanied by an 
aflatoxin certificate determined to be 
negative by the Committee. The residual 
peanuts, excluding skins and hearts, 
resulting from blanching under these 
provisions, shall be bagged and red 
tagged and disposition shall be that such 
peanuts are returned to the handler for 
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further disposition under the provisions 
of paragraph (g)(3) of the Outgoing 
Quality Regulation; or in the alternative, 
if such residuals are positive lot 
identified by a Federal or Federal-State 
Inspection Service, they may be 
disposed of by the blancher to domestic 
crushing or a Committee approved 
exporter. Blanching under the provisions 
of this paragraph shall be performed 
only by those firms who agree to 
procedures acceptable to the Committee 
and who are approved by the 
Committee to do such blanching. 
(3)-Handlers may dispose of positive 
identified shelled peanuts (which 
originated from “Segregation 1 
peanuts”) which fail to meet the 
requirements of paragraph (a) of the 
Outgoing Quality Regulation: (a) To 
domestic crushing, {b) to export to 
countries other than Canada and 
Mexico, provided they meet fragmented 
requirements, (c) to crushers who are 
not handlers but are approved by the 
Committee, or {d) to other handlers for 
crushing or fragmenting and exportation, 
or fe) to domestic animal feed use or to 
other handlers for such disposition, 
pursuant to paragraph (m) of the 
Outgoing Quality Regulation. Sales or 
transfer of such peanuts to exporters 
who are not handlers under the 
marketing agreement shall be made only 
to exporters who agree to procedures 
acceptable to the Committee and are 
approved by the Committee to do such 
exporting. Each lot of such peanuts shall 
have been positive lot identified as 
prescribed in paragraph (d). Handlers 
may dispose of such peanuts as 
“unrestricted”: Provided, That each lot 
has been sampled and assayed for 
aflatoxin as specified in paragraph {c) 
and determined to be negative as to 
aflatoxin by the Committee. Handlers 
who have acquired any such 
unrestricted peanuts from another 
handler or from their own operations 
may commingle such peanuts with those 
from their own operations at the 
crusher, or during the fragmenting 
operation or after fragmenting for 
further disposition as “unrestricted” 
pursuant to the provisions of paragraph 
(1)(1) of this regulation. Lots of peanuts 
covered by the provisions of this 
paragraph (h){3), which have not been 
assayed for aflatoxin content or which 
have been assayed and determined to 
be unwholesome as to aflatoxin by the 
Committee, are not eligible for 
disposition as “unrestricted”. Therefore, 
the disposition of such peanuts to export 
or domestic crushing shall be as 
“restricted”. However, handlers who 
have acquired such restricted peanuts 
from another handler may commingle 


such peanuts with those from his own 
operations at the crusher, or during the 
fragmenting operation, or after 
fragmenting for further disposition as 
restricted pursuant to the provisions of 
paragraph (1)(2). Peanuts regulated by 
this paragraph (h)(3) may be disposed of 
to domestic crushing or export without 
supervision by the Area Association if 
they are held separate and apart from 
peanuts on which supervision is 
required. However, if any such peanuts 
are commingled with peanuts on which 
supervision is required, the handler shall 
cause the Area Association to supervise 
the commingling and fragmenting for 
disposition to export and the 
commingling and domestic crushing on 
all categories of peanuts included in 
such commingling. All movement and 
disposition of peanuts covered by the 
provisions of this paragraph shall be 
reported by the handler as prescribed by 
the Committee. 

(4) Handlers may contract with 
Committee approved remillers for 
remilling shelled peanuts (which 
originated from Segregation 1 peanuts) 
that fail to meet the requirements for 
disposition to human consumption 
outlets heretofore specified in paragraph 
(a) of the Outgoing Quality Regulation: 
Provided, That such lots of peanuts 
contain not in excess of 8 percent 
damage and minor defects combined or 
10 percent fall through or 2 percent 
foreign material. Lots of peanuts moved 
under these provisions must be 
accompanied by a valid grade 
inspection certificate and an aflatoxin 
assay certificate and must be positive 
lot identified. Handlers who move such 
peanuts to an approved remiller shall 
report to the Committee, on a form 
furnished by the Committee, the 
movement of each such lot. The title of 
such peanuts shall be retained by the 
handler until the peanuts have been 
remilled and certified by the Federal or 
Federal-State Inspection Service as 
meeting the requirements for disposition 
to human consumption outlets specified 
in paragraph (a), and be accompanied 
by an aflatoxin certificate determined to 
be negative by the Committee. Remilling 
under these provisions may ainclude 
composite remilling of more than one 
such lot of peanuts owned by the same 
handler. However, such peanuts owned 
by one handler shall be held and 
remilled separate and apart from all 
other peanuts. The residual peanuts 
resulting from remilling under these 
provisions shall be bagged and red- 
tagged and disposed of to domestic 
crushing by the approved remiller or 
they may be returned to the handler for 
disposition under the provisions of 
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paragraph (g)(3) of the Outgoing Quality 
Regulation. Remilling under the 
provisions of this paragraph shall be 
performed only by those firms who 
agree to procedures acceptable to the 
Committee and who are approved by 
the Committee to do such remilling. 

(i) Residuals from seed peanuts. 
Handlers who receive and custom shell 
for seed purposes farmers’ stock peanuts 
(which have not been inspected and 
certified as meeting the Incoming 
Quality Regulation) shall hold and mill 
peanuts acquired as residuals from such 
operations separate and apart from 
peanuts acquired as Segregation 1 
farmers’ stock. Likewise, any such 
residuals received or acquired for a 
handler or non-handler, shall be held 
and milled separate and apart in the 
same manner. Residuals that meet 
requirements of the Outgoing Quality 
Regulation may be disposed of by sale 
to human consumption outlets or to 
another handler and any portion in 
positive identified lots not meeting such 
requirements: (1) may be handled and 
disposed of pursuant to the provisions of 
paragraph (h) of this regulation; or (2) 
shall be disposed of to domestic 
crushing or export pursuant to the 
provisions of paragraph (g). 

(i) Segregation 2 and 3 farmers’ stock 
disposition. (1) Handlers who have 
acquired Segregation 2 and 3 farmers’ 
stock peanuts pursuant to paragraph (f) 
of the Incoming Quality Regulation may 
commingle such peanuts or keep them 
separate and apart. The Segregation 3 
farmers’ stock peanuts or commingled 
Segregation 2 and 3 farmers’ stock 
peanuts may be moved or disposed of in 
bags or bulk: (a) to other handlers for 
shelling, fragmenting, or crushing, or (b) 
to crushers who are not handlers but are 
approved by the Committee. Handlers 
may shell such peanuts and move or 
dispose of the shelled peanuts in bulk or 
bags: (a) to other handlers for 
fragmenting or crushing, or (b) to 
crushers who are not handlers but are 
approved by the Committee and further 
disposition shall be as provided 
hereinafter in paragraph (1)(2) for 
“restricted” export to countries other 
than Canada and Mexico, or for 
“restricted” domestic crushing. Prior to 
exportation, the shelled peanuts shall be 
certified by a Federal or Federal-State 
Inspection Service as meeting the 
requirements specified for “fragmented” 
peanuts in paragraph (1)(1) and shall be 
assayed for aflatoxin by a USDA 
laboratory or a laboratory approved by 
the Committee. Shelling, fragmenting, 
and crushing of Segregation 3 peanuts or 
commingled Segregation 2 and 3 peanuts 
shall be done only under the supervision 





of the Area Association and any such 
peanuts may be commingled with other 
categories of shelled peanuts for 
disposition to export or domestic 
crushing. However, if such further 
commingling occurs, the handler shall 
cause the Area Association to supervise 
the further commingling and fragmenting 
for disposition to export or the further 
commingling and domestic crushing. All 
movement and disposition of 
Segregation 3 peanuts or commingled 
Segregation 2 and 3 peanuts and shelled 
or fragmented peanuts originating 
therefrom shall be reported by the 
handler as prescribed by the Committee. 
(2) Handlers who have acquired 
Segregation 2 farmers’ stock peanuts 
pursuant to paragraph (f) of the 
Incoming Quality Regulation and held 
them separate and apart from 
Segregation 3 peanuts may commingle 
the Segregation 2 farmers’ stock with 
Segregation 1 farmers’ stock for 
disposition to domestic crushing or 
export as inedibles. The Segregation 2 
farmers’ stock peanuts or commingled 
Segregation 1 and 2 farmers’ stock 
peanuts may be moved or disposed of in 
bulk or bags: (a) To other handlers for 
shelling, fragmenting, or crushing, or (b) 
to crushers who are not handlers but are 
approved by the Committee. Handlers 
may shell the Segregation 2 or 
commingled Segregation 1 and 2 peanuts 
and move or dispose of the shelled 
peanuts: (a) to another handler for 
fragmenting or crushing; or (b) to 
crushers who are not handlers but are 
approved by the Committee and further 
disposition shall be as provided in 
paragraph (1)(1) of this regulation. Prior 
to exportation the shelled peanuts shall 
be certified by the Federal or Federal- 
State Inspection Service as meeting the 
requirements specified for fragmented 
peanuts also in paragraph (1)(1). If the 
shelled peanuts from Segregation 2 
peanuts or commingled Segregation 1 
and 2 peanuts are held separate and 
apart from Segregation 3 peanuts and 
any restricted categories of shelled 
peanuts, no aflatoxin assay shall be 
required. Shelling, fragmenting, and 
crushing of Segregation 2 peanuts or 
commingled Segregation 1 and 2 peanuts 
shall be done only under the supervision 
of the Area Association. The shelled 
peanuts from Segregation 2 peanuts or 
commingled Segregation 1 and 2 peanuts 
may be further commingled with other 
categories of shelled peanuts for 
disposition to export or domestic 
crushing. However, if such further 
commingling occurs, the handler shall 
cause the Area Association to supervise 
the further commingling and 
fragmenting. All movement and 


disposition of Segregation 2 peanuts or 
commingled Segregation 1 and 2 peanuts 
and shelled or fragmented peanuts 
originating therefrom shall be reported 
by the handler as prescribed by the 
Committee. 

(k) Segregation 1 farmers’ stock 
disposition. (1) In addition to milling 
(shelling, cleaning, etc.) Segregation 1 
farmers’ stock peanuts for disposition to 
human consumption or seed outlets, 
handlers may dispose of Segregation 1 
farmers’ stock peanuts to export or to 
other handlers for such disposition: All 
such dispositions to export shall be 
reported by the handler as requested by 
the Committee. 

(2) In addition to the disposition 
outlets specified in paragraph (k)(1), 
handlers may dispose of Segregation 1 
farmers’ stock peanuts in bags or bulk to 
other handlers for shelling, fragmenting, 
or crushing. Such peanuts may also be 
disposed of to crushers who are not 
handlers but are approved by the 
Committee. Handlers may commingle 
Segregation 1 farmers’ stock peanuts 
with Segregation 2 farmers’ stock 
peanuts or keep them separate and 
apart, and may shell such peanuts and 
move or dispose of the shelled peanuts 
in bulk or bags to other handlers for 
fragmenting or crushing. Such peanuts 
may also be disposed of to crushers who 
are not handlers but are approved by 
the Committee. However, the shelling, 
fragmenting, and disposition of such 
Segregation 1 farmers’ stock peanuts 
shall be done only under the supervision 
of the Committee and the Area 
Association and all peanuts handled 
under the provisions of this paragraph 
(k)(2), for disposition to export or 
domestic crushing, shall be milled and 
disposed of pursuant to paragraph (j)(2) 
in lieu of the provisions specified in 
paragraph (a), (b), (c), (d), (3), (h), and (i) 
of this regulation. The movement and 
disposition of all peanuts handled under 
the provisions of this paragraph (k)(2), 
shall be reported by the handler as 
prescribed by the Committee. 

(1) Handling, commingling, and 
disposition of shelled peanuts not 
meeting quality requirements for human 
consumption. (1) The following 
categories of shelled peanuts may be 
disposed of to domestic crushing or to 
export as “unrestricted”: 

(a) The entire mill production of 
shelled peanuts from Segregation 1 
farmers’ stock pursuant to paragraph 
(k)(2). 

(b) The entire mill production of 
shelled peanuts from Secretation 2, or 
commingled Segregation 1 and 2 
farmers’ stock pursuant to paragraph 


(j){2). 
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(c) Positive lot identified lots of 
shelled “peanuts failing quality 
requirements” determined negative as to 
aflatoxin pursuant to paragraph (h)(3). 

(d) Positive lot identified lots of loose 
sheiled kernels, fail through, or pickouts 
determined negative as to aflatoxin 
pursuant to paragraphs (g) (1), (2), and 
(3). 
(e) Positive lot identified lots of loose 
shelled kernels, fail through, and 
pickouts commingled and determined 
negative as to aflatoxin pursuant to 
paragraphs (g) (2), and (3). 

(f) Positive lot identified lots of seed 
peanut residuals determined negative as 
to aflatoxin pursuant to paragraph (i). 
Handlers who acquire from other 
handlers or from their own operations 
any of the categories of shelled peanuts 
described heretofore in this paragraph 
may commingle such peanuts while 
fragmenting them or after they have 
been fragmented: (1) with any other 
category of peanuts described in this 
paragraph, and (2) with any category of 
“unrestricted” shelled peanuts acquired 
from CCC and determined by CCC to be 
eligible for such commingling for 
disposition to export to countries other 
than Canada and Mexico. However, 
such peanuts, prior to exportation, shall 
be certified as meeting fragmented 
requirements. For the purpose of this 
regulation, the term “fragmented” means 
that not more than 30 percent of the 
peanuts shall be whole kernels that ride 
the following screens, by type: Spanish 
1564 x % inch slot; Runner '%a x % 
inch slot; and Virginia 1%« x 1 inch slot. 
Sales or transfer of such peanuts to 
exporters who are not handlers under 
the marketing agreement shall be made 
only to exporters who agree to 
procedures acceptable to the Committee 
and are approved by the Committee to 
do such exporting. Handlers who 
acquire from other handlers or from 
their own operations any of the 
categories of shelled peanuts described 
heretofore in this paragraph may 
commingle such peaunts at the crusher: 
(1) with any other category of peanuts 
described in this paragraph, and (2) with 
any category of unrestricted shelled 
peanuts acquired from CCC and 
determined by CCC to be eligible for 
such commingling and the resultant 
meal may be disposed of without 
restriction. To be eligible for such 
unrestricted disposition (crushing or 
export), such peanuts, before 
commingling and after commingling 
shall be kept separate and apart from all 
“restricted” peanuts. Shelling, 
fragmenting, and crushing of Segregation 
2 peanuts or commingled Segregation 1 
and 2 peanuts shall be done only under 
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the supervision of the Area Association 
and if any shelled peaunts originating 
therefrom are commingled with any of 
the other categories of shelled peanuts 
described heretofore in this paragraph, 
the handler shall cause the Area 
Association to supervise the 
commingling and fragmenting and the 
commingling and crushing on all 
categories of peanuts included in such 
commingling. All movement and 
disposition of the categories of peanuts 
described heretofore in this paragraph 
shall be reported by the handler as 
prescribed by the Committee. 

(2) The following categories of shelled 
peanuts may be disposed of to domestic 
crushing or to export as “restricted”: 

(a) The entire mill production of 
shelled peanuts from Segregation 1 
farmers’ stock pursuant to paragraph 
(k)(2) of the Outgoing Quality 
Regulation. 

(b) The entire mill production of 
shelled peanuts from Segregation 2 or 
commingled Segregation 1 and 2 
farmers’ stock pursuant to paragraph 
(i)(2). 

(c) The entire mill production of 
shelled peanuts from Segregation 3 or 
commingled Segregation 2 and 3 
farmers’ stock pursuant to paragraph 
(j)(1). 

(d) Positive lot identified lots of 
shelled “peanuts failing quality 
requirements” pursuant to paragraph 
(h)(3). ‘ 

(e) Positive lot identified lots of loose 
shelled kernels, fall through, or pickouts 
pursuant to paragraphs (g) (1), (2), and 
(3). 

(f) Positive lot identified lots of loose 
shelled kernels, fall through and 
pickouts commingled pursuant to 
paragraphs (g) (2), and (3). 

(g) Positive lot identified lots of seed 
peanut residuals pursuant to paragraph 
(i). 

Handlers who acquire, from other 
handlers, or from their own operations, 
any of the categories of shelled peanuts 
described heretofore in this paragraph 
(1) (2) may commingle such peanuts 
while fragmenting them or after they 
have been fragmented with any other 
category of peanuts described in this 
paragraph and with any category of 
shelled peanuts acquired from CCC and 
determined by CCC to be eligible for 
such commingling with disposition to 
export to countries other than Canada 
and Mexico as “restricted”. Prior to such 
exportation, the peanuts shall be 
certified as meeting the fragmented 
requirements and shall be assayed for 
aflatoxin by a USDA laboratory or a 
laboratory approved by the Committee. 
The handler’s “in-land” bill of lading 


and his invoice covering the shipment 
shall include the following statement: 
“The peanuts covered by this bill of 
lading (or invoice) are limited to 
crushing only and may contain 
aflatoxin”. Sales or transfers of such 
peanuts to exporters who are not 
handlers under the marketing agreement 
shall be made only to exporters who 
agree to procedures acceptable to the 
Committee and are approved by the 
Committee to do such exporting. 
Handlers who acquire, from other 
handlers or from their own operations, 
any of the categories of shelled peanuts 
described heretofore in this paragraph 
may commingle such peanuts at the 
crusher with any other category of 
peanuts described in this paragraph 
(1)(2) and with any category of shelled 
peanuts acquired from CCC and 
determined by CCC to be eligible for 
such commingling for “restricted” 
domestic crushing. Meal produced from 
peanuts disposed of to crushing as 
“restricted” shall be used or disposed of 
as fertilizer or other non-feed use, 
pursuant to the provisions of paragraph 
(g)(3). Shelling, fragmenting, and 
crushing of Segregation 2 peanuts, 
Segregation 3 peanuts and the entire mill 
production of Segregation 1 peanuts 
handled pursuant to paragraph (k), shall 
be done only under supervision of the 
Area Association and if any of such 
categories of peanuts are commingled 
with any of the other categories of 
shelled peanuts described heretofore in 
this paragraph, the handler shall cause 
the Area Association to supervise the 
commingling and fragmenting on all 
categories of peanuts included in such 
commingling. All movement and 
disposition of the categories of peanuts 
described heretofore in this paragraph 
shall be reported by the handler as 
prescribed by the Committee. 

(m) Disposition of shelled peanuts for 
use as domestic animal feed. (1) 
Handlers may sell to or contract with 
other handlers, for further milling and/ 
or processing for use in domestic animal 
feed, shelled peanuts which faii to meet 
requirements for disposition to human 
consumption outlets heretofore specified 
in paragraph (a) of the Outgoing Quality 
Regulation. Lots of peanuts disposed of 
in this manner must be positive lot 
identified and accompanied by a valid 
grade inspection certificate. 
Transactions made in this manner shall 
be reported to the Committee by both 
the seller and the buyer, on a form 
provided by the Committee. Any such 
peanuts acquired by the receiving 
handler for disposition to use as 
domestic animal feed shall be held and 
milled separate and apart from peanuts 
destined to human consumption outlets, 


and further disposition shall be 
regulated as provided for in paragraph 
(m)(2), hereinafter. 

(2) Handlers may dispose of, for use 
as domestic animal feed, shelled 
peanuts which fail to meet requirements 
for disposition to human consumption 
outlets heretofore specified in paragraph 
(a) of the Outgoing Quality Regulation: 
Provided, That each lot of peanuts so 
disposed of is (1) treated with a coloring 
or dyeing solution approved and 
prescribed by the Committee; (2) 
handled and shipped under positive lot 
identification procedures, (except for 
bulk loads, red tags shall be used and 
marked, “For Animal Feed—Not for 
Human Consumption”); (3) assayed for 
aflatoxin and covered by a valid 
“negative” aflatoxin certificate; and (4) 
inspected by the Federal or Federal- 
State Inspection Service and a 
certification made as to moisture, 
foreign material content, and that a 
minimum of 80 percent of the peanuts 
must show evidence of the dye or 
coloring agent which is the Committee's 
requirements specified for dyeing or 
coloring. Each lot of inedible quality 
peanuts disposed of for use as domestic 
animal feed shall be reported to the 
Committee by the handler as prescribed 
by the Committee on a form provided by 
the Committee, and the handler's bill of 
lading and his invoice covering the 
shipment of each such lot shall include 
the following statement: “The peanuts 
covered by this bill of lading (or invoice) 
are for animal feed only and are not to 
be used for human consumption.” 


Terms and Conditions of 
Indemnification—1986 Crop Peanuts 


For the purpose of paying indemnities 
on a uniform basis pursuant to section 
36 of the peanut marketing agreement 
effective July 12, 1965, each handler 
shall promptly notify or arrange for the 
buyer to notify the Manager, Peanut 
Administrative Committee, of any lot of 
cleaned inshell or shelled peanuts, 
milled to the outgoing quality 
requirements and into one of the 
categories listed in the final paragraph 
of these terms and conditions, on which 
the handler has withheld shipment or 
storage or the buyer, including the user 
division of a handler, has withheld 
usage due to a finding as to aflatoxin 
content as shown by the results of 
chemical assay. 

If the chemical assay results on 
samples drawn prior to shipment 
pursuant to paragraph (c) of the 
Outgoing Quality Regulation are so high 
in aflatoxin content that a lot of peanuts 
should be handled pursuant to these 
Terms and Conditions, the handler shall 





certify to the Committee within ten (10) 
days of the date shown on the aflatoxin 
certificate whether the milling of the 
peanuts in the lot was supervised by the 
Area Association as “additional 
peanuts”. For the purposes herein, the 
term “additional peanuts” means any 
peanuts other than “quota peanuts” 
which are milled under the supervision 
of the Area Association. 

To be eligible for indemnification, 
such a lot of peanuts shall have been 
inspected and certified as meeting the 
quality requirements of the agreement, 
shall have met all other applicable 
regulations issued pursuant thereto, 
including the pretesting requirements in 
paragraphs (a) and (c) of the Outgoing 
Quality Regulation and the lot 
identification shall have been 
maintained. If the Committee concludes, 
based on assays to date or further 
assays, that the lot is so high in 
aflatoxin that it should be handled 
pursuant to these Terms and Conditions, 
and such is concurred in by the 
Agricultural Marketing Service, the lot 
shall be accepted for indemnification. If 
the lot is covered by a sales contract, 
the lot may be rejected to the handler. 

In an effort to make such eligible 
peanuts suitable for human 
consumption, and to minimize 
indemnification costs, the Committee 
and the Agricultural Marketing Service 
shall, prior to disposition for crushing 
cause all suitable lots to be remilled or 
custom blanched or both. 

“Custom blanching” means the 
process which involves blanching 
peanuts, and the subsequent removal of 
damaged peanuts for the purpose of 
eliminating aflatoxin from the lot. The 
process may be applied to either an 
original lot or the new lot which results 
from remilling. Custom blanching shall 
be performed only by those firms 
determined by the Committee to have 
the capability to remove the aflatoxin 
and who agree to such terms, conditions 
and rates of payment as the Committee 
may find to be acceptable. 

If the Committee and the Agricultural 
Marketing Service conclude that such lot 
is not suitable for remilling or customs 
blanching, the lot shall be declared to 
crushing and shall be disposed of by 
delivery to the Committee at such point 
as it may designate. The indemnification 
payment for peanuts in such a lot shall 
be the indemnification value of the 
peanuts, as hereinafter provided, less 
five cents per pound if the lots is “quota 
peanuts” and less three cents per pound 
if the lot is “additional peanuts.” 
Transportation expenses (excluding 
dermurrage, loading and unloading 
charges, customs fees, border re-entry 
fees, etc.) from the handler’s plant or 


storage to the point within the 
Continental United States or Canada 
where the rejection occurred and from 
such point to a delivery point specified 
by the Committee shall be included in 
the indemnification payment if the lot is 
found by the Committee to be 
unwholesome as to aflatoxin after such 
lot had been certified negative as to 
aflatoxin prior to being shipped or 
otherwise disposed of for human 
consumption by the handler pursuant to 
requirements of the Outgoing Quality 
Regulation. Payment shall be made to 
the handler as soon as practicable after 
delivery of the peanuts to the 
Committee. The salvage value for 
peanuts declared for crushing shall be 
paid to, and retained by, the Committee 
to offset indemnification expenses. 

If it is concluded that the lot should be 
remilled or custom blanched, expenses 
shall be paid by the Committee on those 
lots which, on the basis of the inspection 
occurring prior to shipment, contained 
not more than 1.00 percent damaged 
kernels other than minor defects. Lots 
with damage in excess of 1.00 percent 
on such inspection shall be remilled 
without reimbursement from the 
Committee for milling or freight, but 
otherwise shall be indemnifiable the 
same as lots with not more than 1.00 
percent damage. 

The indemnification value of peanuts 
delivered to the Committee for 
indemnification shall be as listed in the 
third from the last paragraph of these 
terms and conditions. 

The indemnification payment on 
peanuts declared for remilling, and 
which contain not more than 1.00 
percent damaged kernels other than 
minor defects, shall be the 
indemnification value referable to the 
weights of peanuts lost in the remilling 
process and not cleared for human 
consumption, plus an allowance for 
remilling of two and one-half cents per 
pound on the original weight. 
Transportation expenses (excluding 
demurrage, loading and unioading 
charges, custom fees, border re-entry 
fees, etc.) from the handler’s plant or 
storage to the point within the 
Continental United States or Canada 
where the rejection occurred and from 
such point to a delivery point specified 
by the Committee shall be included in 
the indemnification payment if the lot is 
found by the Committee to be 
unwholesome as to aflatoxin after such 
lot had been certified negative as to 
aflatoxin prior to be shipped or 
otherwise disposed of for human 
consumption by the handler pursuant to 
requirements of the Outgoing Quality 
Regulation. On lots on which the 
remilling is not successful in making the 


Federal Register / Vol. 51, No. 141 / Wednesday, July 23, 1986 / Notices 


lot wholesome as to aflatoxin and such 
lots of peanuts are declared for custom 
blanching after remilling, the 
indemnification payment shall be the 
blanching cost, plus the transportation 
costs from origin (whether handler or 
buyer premises) to point of blanching 
and on unsold lots from point of 
blanching to handler’s premises and the 
applicable indemnification value of the 
weight of reject peanuts removed from 
the lot. On lots which are custom 
blanched without remilling, the 
indemnification payment shall be 
determined in the same manner. 

Claims for indemnification on current | 
crop year peanuts may be filed by any 
handler sustaining a loss as a result of a 
buyer withholding from human 
consumption a portion or all the product 
made from a lot of peanuts which has 
been determined to be unwholesome 
due to aflatoxin. The Committee shall 
pay, to the extent of the raw peanut 
equivalent value of the peanuts used in 
the product so withheld, such claims as 
it determines to be valid. 

Payment shall be made to the handler 
claiming indemnification or receiving 
the rejected lot as soon as practicable 
after receipt by the Committee of such 
evidence of remilling or custom 
blanching and clearance of the lot for 
human consumption as the Committee 
may require and the delivery of the 
peanuts not cleared for human 
consumption to the delivery point 
designated by the Committee. If a 
suitable reduction in the aflatoxin 
content is not achieved on any lot which 
is remilled or custom blanched or both, 
the Committee shall declare the entire 
lot for indemnification, and the 
indemnification payment on such lot 
shall be the indemnification value of the 
peanuts in the original lot, less five cents 
per pound if the lot is “quota peanuts” 
or less three cents per pound if the lot is 
“additional peanuts”, plus other 
applicable costs authorized heretofore. 
However, the Committee shall refuse to 
pay indemnification on any lot(s) where 
it has reason to believe that the 
rejection of the peanuts arises from 
failure of the handler to use reasonable 
measures to receive and withhold from 
milling for edible use those Segregation 
3 peanuts tendered to him either directly 
by a producer or by a country buyer, 
commission buyer or other like person. 
Furthermore, any misrepresentation by a 
handler in reporting acquisition, 
composition or disposition of any lot or 
lots of peanuts by such handler shall 
cause indemnification payments with 
respect to any such claim filed with the 
Committee by the handler on current 
crop year peanuts to be withheld unless 
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the Committee finds that such action 
was inadvertent. 

Remilling may occur on the premises 
of any handler signatory to the 
marketing agreement or at such other 
plant as the Committee may determine. 
However, if the Committee orders 
remilling of a lot which has been found 
to contain aflatoxin prior to shipment 
from the locality of original milling, the 
Committee shall not pay freight costs 
should the handler move said lot to 
another locality for remilling. 

Notice of claims for indemnification 
on peanuts of the current crop year shall 
be received by the Committee no later 
than November 1, following the end of 
the current crop year. 

Each handler shall include, directly or 
by reference, in his sales contract the 
following provisions: 


Buyer shall give the Peanut Administrative 
Committee (Committee) office notice of any 
request made to the Federal or Federal-State 
Inspection Service for an “appeal” inspection 
for aflatoxin. Results of the “appeal” 
inspection will be reported by the Federal or 
Federal-State Inspection Service or other 
designated lab to Committee management. If 
the Committee management determines that 
the test results of the “appeal” sample show 
the lot to be high in aflatoxin, Committee 
management shall inform the buyer and 
handler of the results. In this case, the buyer 
may apply to reject the lot and return it to the 
handler by filing a rejection letter with 
Committee management. Upon a 
determination of the Committee, confirmed 
by the Agricultural Marketing Service, 
authorizing rejection, such peanuts, and title 
thereto, if passed to the buyer, shall be 
returned to the seller, and such peanuts shall 
be reoffered to the buyer to satisfy the 
covering contract, pending successful 
remilling and/or blanching. Alternatively, 
seller may replace any rejected lot of peanuts 
with another lot if he elects to do so. Buyer 
must return the rejected lot to the seller 
within 45 days of the date on which 
Committee management informs buyer of the 
“appeal” sample test results, otherwise the 
buyer agrees that he forfeits the right to reject 
the lot and return it to the seller. 

If the buyer's or receiver's name is shown 
on the certificates covering a lot which, upon 
the pretesting sampling procedure prescribed 
in paragraph (c) of the Outgoing Quality 
Regulation, exceeds Committee requirements 
for wholesomeness as to aflatoxin, such 
peanuts shall be offered to the buyer to 
satisfy the existing applicable contract, 
pending successful remilling and/or 
blanching. Alternatively, seller may replace 
any rejected lot of peanuts with another lot, if 
he elects to do so. 

Seller shall, prior to shipment of a lot of 
shelled peanuts covered by this sales 
contract, cause appropriate samples to be 
drawn by the Federal or Federal-State 
Inspection Service from such lot, shall cause 
the sample(s) to be sent to a USDA 
laboratory or if designated by the buyer, a 
laboratory listed on the most recent 


Committee list of approved laboratories to 
conduct such assay, for an aflatoxin assay 
and cause the laboratory, if other than the 
buyer's to send one copy of the results of the 
assay to the buyer. The laboratory costs shall 
be for the account of the buyer and buyer 
agrees to pay them when invoiced by the 
laboratory or, in the event the seller has paid 
them, by the seller. 


Any handler who fails to include such 
provisions in his sales contract shall be 
ineligible for indemnification payments 
with respect to any claim filed with the 
Committee on current crop year peanuts 
covered by the sales contract. 

In addition, should any handler enter 
into any oral or written sales contract 
which fixes the level of aflatoxin at 
which rejection may be made and hence 
conflicts with these terms and 
conditions, the handler doing so will not 
be eligible for indemnification payments 
with respect to any claim filed with the 
Committee on current crop year peanuts 
on or after the filing date of a claim 
under such contract, except upon the 
Committee's finding that acceptance of 
such contract was inadvertent; and for 
purposes of this provision a claim shall 
be deemed to be filed when notice of 
possible rejection is first given to the 
Committee. 

Any handler who fails to conform to 
the requirements of paragraph (h) of the 
Incoming Quality Regulation shall be 
ineligible for any indemnification 7 
payments until such condition or 
conditions are corrected to the 
satisfaction of the Committee. 

Any handler who fails to cause 
positive lot identification on any lot of 
peanuts to accurately reflect the crop 
year in which such peanuts were 
produced, pursuant to paragraph (d) of 
the Outgoing Quality Regulation, shall 
be ineligible for any indemnification 
payments until such violation is 
corrected to the satisfaction of the 
Committee. 

Any handler who fails to remove, 
hold, or dispose of loose shelled kernels 
pursuant to paragraph (d)(1) of the 1986 
Incoming Quality Regulation or 
paragraph (g) of the 1986 Outgoing 
Quality Regulation shall be ineligible for 
any indemnification payments until such 
condition or conditions are corrected to 
the satisfaction of the Committee and/or 
any complaints of violations made by 
the Committee to the Secretary are 
resolved. 

Categories eligible for indemnification 
are as follows: 


Cleaned inshell peanuts— 


(1) U.S. Jumbos. 
(2) U.S. Fancy Handpicks. 


26451 


(3) Valencia—Roasting Stock.' 
U.S. Grade shelled peanuts— 


(1) U.S. No. 1. 

(2) U.S. Splits. 

(3) U.S. Virginia Extra-Large. 
(4) U.S. Virginia Medium. 


Shelled peanuts “with splits”— 


(1) Runners with splits which do not 
contain more than 15 percent splits or 3 
percent whole kernels which will pass 
through a !%a x % slot screen. 

(2) Spanish with splits which do not 
contain more than 15 percent splits or 2 
percent whole kernels which will pass 
through a !%4 x % slot screen. 

(3) Virginias with splits which do not 
contain more than 15 percent splits or 3 
percent whole kernels which will pass 
through a '%4 x 1 slot screen. 


Shelled Spanish jumbos— 


Spanish having not more than 5 
percent kernels which fall through a 
1864 x % slot screen and which 
otherwise meet the grade requirements 
of U.S. No. 1 Spanish. 

However, peanuts in any of the above 
categories shall not be eligible for 
indemnification if such peanuts: (1) 
Were milled from seed peanut residuals 
as referred to in the last sentence of 
paragraph (e) of the Incoming Quality 
Regulation and paragraph (i) of the 
Outgoing Quality Regulation; (2) failed 
the Outgoing Quality Regulation due to 
excessive damage and minor defects 
and such peanuts were subsequently 
blanched to remove such excess damage 
and minor defects pursuant to paragraph 
(h) of such regulation; (3) when shipped 
for human consumption outlets 
contained more than a total of 1.25 
percent unshelled peanuts and damaged 
kernels or a total of 2.00 percent 
unshelled peanuts, damaged kernels and 
minor defects; and (4) were received or 
acquired from another handler pursuant 
to paragraph (i) of the Incoming Quality 
Regulation and were milled to meet 
requirements of the Outgoing Quality 
Regulation pursuant to paragraph (h) of 
such regulation. 

For the purpose of paying 
indemnification beginning August 1, of 
the current crop year, the domestic 
market price for each category of 
peanuts shall be determined by 
averaging the price(s) listed in the 
Peanut Market News, per category, 
during the most recent four week period. 
Such weekly price calculations shall 
extend to May 31, of the current crop 


1 Inshell peanuts with not more than 25 percent 
having shells damaged by discoloration, which are 
cracked or broken, or both. 





year and the average price per category 
as of May 31, 1986, shall be applied 
during the remainder of the crop year. 

For the purpose of determining 
indemnification values, the term “quota 
peanuts” means peanuts marketed, or 
considered marketed, for domestic 
edible use, as defined by USDA-ASCS; 
and the term “additional peanuts” 
means any peanuts other than “quota 
peanuts” which are milled under the 
supervision of the Area Association. 

The indemnification value for each 
category of “quota peanuts” eligible for 
indemnification, except U.S. Splits of all 
types, shall be the domestic market 
price established during the averaging 
period less two cents per pound (on the 
pounds indemnified) or the most recent 
price category listed in the Peanut 
Market News, whichever is lower. The 
indemnification values of U.S. Splits 
categories shall be the domestic market 
price established during the averaging 
period less three cents per pound. 

The indemnification value for 
“additional peanuts” shall be equal to 55 
percent of the established 
indemnification value, per category, of 
“quota peanuts”. 

The grade categores to which the 
indemnification values shall be applied 
are as follows: 


No. 1 (—18+1 
screens). 
Mill run with or 
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Commodity Credit Corporation 


Temporary Program To Encourage 
Use of Grain for Fuel Ethanol 


AGENCY: Commodity Credit Corporation, 
USDA. 


ACTION: Notice. 


SUMMARY: The Commodity Credit 
Corporation (CCC) has announced that 
written comments are requested and 
that an informal hearing will be 
conducted with respect to whether the 
Temporary Program to Encourage the 
Use of Grain for Fuel Ethanol (the 
Program) should include non-grain 
based ethanol producers. The plaintiffs 
in litigation pending before the United 
States District Court for the Western 


District of Louisiana have requested 
such inclusion. 


FOR FURTHER INFORMATION CONTACT: 
Ronald K. Burgess, Deputy Director, 
Commodity Operations Division, 
Agricultural Stabilization and 
Conservation Service, USDA, 
Washington, 20250 (202-447-4966). 


SUPPLEMENTARY INFORMATION: The 
Secretary of Agriculture announced the 
Program on May 2, 1986, and CCC 
published a notice with respect to the 
Program in the Federal Register on June 
17, 1986 (51 FR 21940). Generally, 
ethanol producers who produced fuel 
ethanol during March or April 1986 are 
eligible to enter into agreements with 
CCC. Under the agreements, eligible 
producers who acquire grain and 
convert the grain into fuel ethanol 
between May 10 and September 30, 
1986, can receive CCC Commodity 
Certificates. 

It was announced on July 15, 1986, 
that interested parties may submit 
written comments with respect to 
whether the Program should make a 
similar form of assistance available to 
eligible producers who convert to 
ethanol the types of commodities other 
than grains which are held by CCC in its 
inventory. Written comments should be 
sent to: Commodity Operations Division, 
Agricultural Stabilization and 
Conservation Service, U.S. Department 
of Agriculture, P.O. Box 2415, 
Washington, DC 20013. 

Comments delivered in person should 
be delivered to Room 5755, South 
Building, U.S. Department of 
Agriculture, 12th and Independence 
Avenue, SW., Washington, DC. 
Comments must be received before 4:30 
p.m. on Friday, July 25 in order to be 
assured of consideration. 

It was also announced on July 15, 1986 
that an informal hearing will be held at 
9:00 a.m. on Tuesday, July 29, in Room 
107-A, U.S. Department of Agriculture, 
Washington, DC. Interested parties may 
appear at the hearing to present their 
views with respect to whether the 
Program should include non-grain based 
ethanol producers. Any party wishing to 
appear must provide notice at the 
address printed above of intent to 
participate. The notice must be received 
by 4:30 p.m. on Firday, July 25, and must 
be accompanied by four copies of any 
printed material that is to be submitted 
at the hearing. The time alloted to each 
participant will be posted in Room 107- 
A on Monday, July 28, but will not 
exceed 20 minutes per participant. 

A final decision on the Program will 
be announced on or before Monday, 
August 11. 
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Signed at Washington, DC, on July 18, 1986. 
Milton Hertz, J 
Acting Executive Vice President, Commodity 
Credit Corporation. 

[FR Doc. 86-16592 Filed 7-22-86; 8:45 am] 
BILLING CODE 3410-05-M 


Proposed Determinations With Regard | 
to the 1987 Feed Grain Program 


AGENCY: Commodity Credit Corporation, 
USDA. 


ACTION: Proposed Determinations. 


sumMARY: The Secretary of Agriculture 
proposes to make the following 
determinations with respect to the 1987 
crop of feed grains: (a) The loan and 
purchase level; (b} whether a marketing 
loan program should be implemented; 
(c) the established “target” price; (d) the 
percentage reduction under an acreage 
limitation program (ALP); (e) whether an 
optional land diversion program 

be established and, if so, the percentage 
of diversion under the program; (f) if a 
marketing loan program is implemented, 
whether the inventory reduction 
program also should be implemented; (g) 
whether a portion or all of the 
deficiency or diversion payments should 
be made in the form of commodity 
certificates; (h) whether barley should 
be determined eligible for payment 
purposes; (i) whether malting barley 
should be exempt from an ALP; {j) 
provisions of the farmer-owner reserve 
(FOR) program; (k) whether a feed grain 
export certificate program should be 
implemented; (1) whether loans and 
purchases should be available to 
producers who cut their corn for silage; 
(m) cost reduction options; and (n) other 
related determinations. These 
determinations are to be made in 
accordance with the Agricultural Act of 
1949, as amended (the “1949 Act”) and 
the Commodity Credit Corporation 
(“CCC”) Charter Act, as amended. 


DATE: Comments must be received on or 
before September 2, 1986 in order to be 
assured of considerations. 


appress: Dr. Howard C. Williams, 
Director, Commodity Analysis Division, 
USDA-ASCS, Room 3741, South 
Building, P.O. Box 2415, Washington, DC 
20013. 


FOR FURTHER INFORMATION CONTACT: 
Phil Sronce, Agricultural Marketing 
Specialist, Commodity Analysis 
Division, USDA-ASCS, P.O. Box 2415, 
Washington, DC 20013 or call (202) 447- 
7924. The Preliminary Regulatory Impact 
Analysis describing the options 
considered in developing this proposed 
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detemination and the impact of 
implementing each option is available 
on request from the above-named 
individual. 

SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Departmental Regulation No. 1512-1 and 
has been designated as “major”. It has 
been determined that these program 
provisions will result in an annual effect 
on the economy of $100 million or more. 

The title and number of the Federal 
assistance programs to which this notice 
applies are: Title-Feed Grain Production 
Stabilization: Number 10.058 and Title- 
Commodity Loans and Purchases: 
Number 10.055, as found in the catalog 
of Federal Domestic Assistance. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice since CCC is 
not required by U.S.C. 553 or any other 
provision of the law to publish a notice 
of proposed rulemaking with respect to 
the subject of this notice. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V. published at 48 FR 
29115 (June 24, 1983). 

On may 13, 1986 (51 FR 17598) a notice 
of proposed determinations was 
published which set forth provisions 
common to the 1987 wheat, feed grain, 
upland cotton, and rice price support 
and production adjustment programs 
and includes a proposal as to whether 
program enrollment periods should be 
staggered or conducted concurrently on 
a nationwide basis. 

The comments received with respect 
to such notice and this notice of 
proposed determination which is 
applicable only to the 1987 crop of feed 
grains will be reviewed in determining 
the provisions of the 1987 Feed Grain 
Program. Comments must be received by 
September 8, 1986 in order to be assured 
of consideration. 

Accordingly, the following program 
determinations with respect to the 1987- 
crop of feed grains are to be made by 
the Secretary: 


Proposed Determinations 


a. Loan and Purchase: Sections 
105C(a) (1), (2), and (3) of the 1949 Act 
provide that the Secretary shall make 
available to producers loans and 
purchases for the 1987-crop of corn at 
such level as the Secretary determines 
will maintain the competitive 
relationship of corn to other grains in 
domestic and export markets after 


taking into consideration the cost of 
producting corn, supply and demand 
conditions, and world prices for corn. 

The basic loan and purchase level 
which is determined shall not be less 
than 75 percent, nor more than 85 
percent, of the simple average price 
received by producers of corn, as 
determined by the Secretary, during the 
marketing years for the immediately 
preceding 5 crops of corn, excluding the 
year in which the average price was the 
highest and the year in which the 
average price was the lowest in such 
period, except that the loan and 
purchase level for a crop may not be 
reduced by more than 5 percent from the 
level determined for the preceding crop 
(the level so determined is hereafter 
referred to as the “basic loan level”). 

However, if the Secretary determines 
that the average price received by 
producers for corn in the previous 
marketing year was not more than 110 
percent of the loan and purchase level 
for corn for such marketing year or 
determines that such action is necessary 
to maintain a competitive market 
position for feed grain, the Secretary 
may reduce the 1987-crop loan and 
purchase level for corn by the amount 
the Secretary determines necessary to 
maintain domestic and export markets 
for feed grain. The basic loan and 
purchase level may not be reduced 
under this authority by more than 20 
percent. Any reduction under this 
authority in the loan and purchase level 
for corn shall not be considered in 
determining the loan and purchase level 
for corn for subsequent years. 

The 1987-crop basic loan and 
purchase level for corn will be 
determined based upon the simple 
average marketing year prices received 
by producers during the 1982 through 
1986 crops of corn. These prices are: 


Crop year prices 1983 and 1986 would 
not be considered in making this 
determination since they are the highest 
and lowest prices during the 5-year base 
period. The average of the remaining 
prices would be $2.56 per bushel with 
75-85 percent of such amount equal to 
$1.92-$2.18 per bushel. Since these 
levels are below 95 percent of the 1986 
basic loan and purchase level of $2.40 
per bushel, the 1987 basic loan and 
purchase level for corn may not be less 
than $2.28 per bushel. 


If it is determined necessary to 
maintain domestic and export markets 
for feed grain, the Secretary proposes to 
reduce the basic 1987-crop loan and 
purchase level for corn to the level 
deemed necessary. This adjusted level 
can be no lower than $1.82 per bushel 
($2.28 per bushel times 0.8). 

Section 105(C)(6} of the 1949 Act 
provides that the Secretary shall make 
available to producers loans and 
purchases for the 1987 crop of grain 
sorghum, barley, oats, and rye at such 
levels as the Secretary determines are 
fair and reasonable in relation to the 
level that loans and purchases are made 
available for corn, taking into 
consideration the: (1) Supply of the 
commodity, in relation to demand of the 
commodity; (2) feeding value of such 
commodity in relation to corn; (3) 
availability of funds; (4) perishability of 
the commodity; (5) importance of the 
commodity to agriculture and the 
national economy; (6) ability to dispose 
of stocks acquired through price support 
operation; (7) need for offsetting 
temporary losses of export markets; and 
(8) ability and willingness of producers 
to keep supplies in line with demand. 

Comments on the level of loans and 
purchases for the 1987 crop of feed grain 
are requested. 

b. Marketing Loans and Loan 
Deficiency Payments: Sections 
105C{a)(4) of the 1949 Act provides that 
the Secretary may permit a producer to 
repay a loan for a crop at a level that is 
the lesser of: (1) The announced loan 
level or (2) the higher of: {i} 70 percent of 
the basic loan level or (ii) the prevailing 
world market price for the crop, as 
determined by the Secretary. 

If the Secretary permits a producer to 
repay a loan as described above, the 
Secretary shall prescribe by regulation 
(1) a formula to define the prevailing 
world market price for feed grains and 
(2) a mechanism by which the Secretary 
shall announce periodically the 
prevailing world market price for feed 
grains. 

Additionally, section 105(b)} of the 
1949 Act provides that the Secretary 
may, for the 1987 crop of corn, grain 
sorghums, barley, oats, and rye, make 
payments available to producers who, 
although eligible to obtain a loan or 
purchase agreement, agree to forgo 
obtaining such loan or agreement in 
return for such payments. The payment 
shall be computed by multiplying: (1) 
The loan payment rate by (2) the 
quantity of such feed grains the 
producer is eligible to place under loan. 
For the purpose of such payments, the 
quantity of feed grains eligible to be 
pledged as collateral for a CCC price 





support loan may not exceed the 
product obtained by multiplying (1) the 
individual farm program acreage for the 
crop by (2) the farm program payment 
yield established for the farm. The loan 
payment rate shal be the amount by 
which the announced loan level exceeds 
the level at which a loan may be repaid. 

Comments on whether the Secretary 
should implement marketing loans and/ 
or “loan deficiency” payments for the 
1987 crop of feed grains and the formula 
and methodology for determining the 
prevailing would market price to be 
used if marketing loans are implemented 
are requested. 

c. Established “Target” Price: Section 
105C(c)(1)(A) of the 1949 Act provides 
that the Secretary shall make available 
to producers payments for the 1987 crop 
of corn, grain sorghums, oats, and, if 
designated by the Secretary, barley, in 
an amount computed by multiplying (1), 
the payment rate by (2) the individual 
farm program acreage by (3) the farm 
program payment yield. 

Section 105C(c)(1)(C)(i) of the 1949 
Act provides that the payment rate for 
the 1987 crop of corn shall be the 
amount by which the established 
“target” price for the crop exceeds the 
higher of (1) the national weighted 
average market price received by 
producers during the first five months of 
the marketing year for such crop and (2) 
the basic loan level for such crop. 
Section 105C(c)(1)(D) provides that if the 
basic loan level is adjusted, the 
Secretary shall provide emergency 
compensation by increasing the 
established price “deficiency” payments 
by an amount determined necessary to 
provide the same total return to 
producers as if the adjustment in the 
basic loan level had not been made. In 
determining the increased payment rate, 
the Secretary shall use the national 
weighted average market price of corn 
received by producers during the 
marketing year for such crop. Section 
105C(c)(E) provides that the estalbished 
“target” price for the 1987 crop of corn 
shall not be less than $3.03 per bushel. 
Section 105C(c){1)(H) provides that the 
Secretary may pay not more than 5 
percent of the total amount of such 
payments in the form of feed grains. The 
use of feed grains in making payments 
to producers shall be subject to a 
determination by the Secretary of the 
effect that such in-kind payments will 
have on the market prices of any 
commodity. 

In accordance with section 
105C(c)(1)(D), the deficiency payment 
rate shall be determined in two stages if 
the Secretary exercises the discretionary 
authority to lower the loan and purchase 
level from the basic loan rate. The first 


payment rate level will be determined 
based on the difference between the 
established “target” price, $3.03 per 
bushel and the higher of (1) the national 
weighted average price received by 
producers during the first five months of 
the marketing year (September-August, 
1987) and (2) the basic loan level, $2.28 
per bushel. The maximum payment rate 
would be $0.75 per bushel. 

The second payment rate level will be 
determined based on the difference 
between the basic loan level, $2.28 per 
busel, and the higher of (1) the weighted 
national average market price of corn 
received by producers during the 1987- 
88 marketing year (September 1987- 
August 1988) and (2) the adjusted loan 
level, but not less than $1.82 per bushel. 
The maximum payment rate for the 
second payment would be $0.46 per 
bushel and is not subject to the $50,000 
payment limitation. 

Section 105C(c)(1)(F) provides that the 
payment rate for grain sorghums, oats, 
and, if designated by the Secretary, 
barley, shall be such rate as the 
Secretary determines fair and 
reasonable in relation to the rate at 
which payments are made available to 
corn. 

Comments are requested whether the 
Secretary should make a portion of the 
1987 feed grain crop deficiency payment 
in the form of in-kind compensation. 

d. Acreage Limitation Program (ALP): 
Section 105C(f) provides with respect to 
the 1987 crop of feed grains, if the 
Secretary estimates, not later than 
September 30, 1986, that the quantity of 
corn on hand in the United States on the 
first day of the marketing year for such 
crop (not including any quantity of corn 
of such crop) will be: (1) More than 
2,000,000,000 bushels, the Secretary shall 
provide for an ALP under which the 
acreage planted to feed grains for 
harvest on a farm would be limited to 
the feed grain crop acreage base for the 
farm for the crop reduced by not less 
than 12.5 percent but not more than 20 
percent; or (2) 2,000,000,000 bushels or 
less, the Secretary may provide for an 
ALP under which the acreage planted to 
feed grains for harvest on a farm would 
be limited to the feed grain crop acreage 
base for the farm for the crop reduced 
by not more than 12,5 percent. 

If a feed grain ALP is announced, such 
limitation shall be achieved by applying 
a uniform percentage reduction to the 
feed grain crop acreage base for the crop 
of each feed grain-producing farm. 
Producers who knowingly produce feed 
grains in excess of the permitted feed 
grain acreage for the farm shall be 
ineligible for loans, purchases, and 
payments with respect to feed grain 
produced on that farm. Acreage on the 
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farm to be devoted to conservation uses 
shall be determined by dividing (1) the 
product obtained by multiplying the 
number of acres required to be 
withdrawn from the production of feed 
grains times the number of acres planted 
to such commodity by (2) the number of 
acres authorized to be planted to such 
commodity under the limitation 
established by the Secretary. This 
acreage is referred to as “reduced 
acreage”. 

The quantity of corn on hand on 
August 31, 1987, is currently estimated to 
exceed 2.0 billion bushels and may 
exceed 4.5 billion bushels. Accordingly, 
the Secretary would be required to 
implement an ALP of 12.5-20.0 percent. 

With program participation estimated 
to be at least 80 to 85 percent or more of 
the total corn acreage base established 
for the 1987 crop year, reduced acreage 
under a 12.5 percent ALP would be 
about 8 million acres. Under a 20.0 
percent ALP, reduced acreage would be 
about 13.5 million acres. Therefore, with 
a 20.0-percent ALP in effect, total corn 
supplies would likely be decreased by 
about 400 millon bushels more than 
under a 12.5 percent program. It is 
expected that even with a 20 percent 
ALP for the 1987 feed grain crops, corn - 
carryover stocks would increase 
moderately. 

Comments are requested as to the 
percentage level, if any, at which an 
ALP should be implemented for the 1987 
crop of feed grains. 

e. Land Diversion Program: Section 
105C(f)(5)(A) of the 1949 Act provides 
that the Secretary may make land 
diversion payments to producers of feed 
grains, whether or not an ALP or set- 
aside program is in effect, if the 
Secretary determires that such land 
diversion payments are necessary to 
assist in adjusting the total national 
acreage of feed grains to desirable goals. 
Such land diversion payments shall be 
made to producers who, to the extent 
prescribed by the Secretary, devote to 
approved conservation uses an acreage 
of cropland on the farm in accordance 
with land diversion contracts entered 
into by the Secretary with such 
producers. 

The amounts payable to producers 
under land diversion contracts may be 
determined through the submission of 
bids for such contracts by producers in 
such manner as the Secretary may 
prescribe or through such other means 
as the Secretary determines appropriate. 
In determining the acceptability of 
contract offers, the Secretary shall take 
into consideration the extent of the 
diversion to be undertaken by the 
producers and the productivity of the 
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acreage diverted. The Secretary shall 
limit the total acreage to be diverted 
under agreements in any county or local 
community so as not to affect adversely 
the economy of the county or local 
community. 

Any additional acreage (beyond the 
ALP) reduction under a land diversion 
program (LDP) would be at a producer’s 
option. If such a program were 
implemented, the Secretary proposes to 
make payments in the form of cash or 
commodity certificates. 

Comments are requested with respect 
to the need for an optional paid LDP as 
well as the provisions of such program. 

f. Inventory Reduction Program (IRP): 
Section 105C(g) of the 1949 Act provides 
that the Secretary may, for the 1987 crop 
of corn, grain sorghums, oats, and, if 
designated by the Secretary, barley, 
make payments available to producers 
who: (1) Agree to forgo obtaining a loan 
or purchase agreement; (2) agree to 
forgo receiving deficiency payments; 
and (3) do not plant feed grains for 
harvest in excess of the crop acreage 
base reduced by one-half of any acreage 
required to be diverted from production 
under the announced acreage limitation 
program. Such payments shall be made 
in the form of feed grains, subject to the 
availability of such feed grains, which 
are owned by CCC. Payments under this 
program shall be determined in the same 
manner as those under a marketing loan 
program. 

It is proposed that this program will 
not be implemented unless a marketing 
loan program also is instituted. 
Comments are requested on whether the 
IRP should be implemented for the 1987 
crop of feed grains. 

g. Commodity Certificates: Section 
107E of the 1949 Act provides that, in 
making in-kind payments under any 
feed grain program, the Secretary may 
(1) acquire and use commodities that 
have been pledged to CCC as security 
for price support loans, including loans 
made to producers under the farmer- 
owned reserve program and (2) use 
other commodities owned by CCC. 

The Secretary may make in-kind 
payments: (1) By delivery of the — 
commodity to the producer:at a 
warehouse or other similar facility, as 
determined by the Secretary; (2) by the 
transfer of negotiable warehouse 
receipts; (3) by the issuance of 
certificates which CCC shall redeem for 
a commodity; and (4) by such other 
methods as the Secretary determines 
appropriate to enable the producer to 
receive payments in an efficient, 
equitable, and expeditious manner so as 
to ensure that the producer receives the 
same total return as if the payments had 
been made in cash. 


Commodity certificates were issued 
with respect to the 1986 feed grain price 
support and production adjustment 
program. The use of such certificates 
included payment of all diversion 
payments and a portion of the advance 
deficiency payments. The Secretary 
proposes to issue commodity certificates 
for these types of payments with respect 
to the 1987 feed grain program, subject 
to the availability of commodities 
pledged as coilateral for CCC loans, and 
CCC-owned stocks. 

Accordingly, comments are requested 
with respect to the use of commodity 
certificates in making payments under 
the 1987 feed grain program. 

h. Inclusion of Barley as an Eligible 
Commodity: Section 105C(c)(1)(A) of the 
1949 Act gives the Secretary 
discretionary authority to include barley 
as a commodity which is eligible for 
“deficiency” payments under the feed 
grain program. Section 105C(g) of the 
1949 Act gives the Secretary 
discretionary authority to include barley 
as a commodity which is eligible for IRP 
payments, if an IRP is implemented. In 
the past, barley has been included as an 
eligible commodity for the purpose of 
deficiency payments with the exception 
of the 19§7, 1968 and 1971 programs. If 
barley were not included in the 1987 
program, barley producers would not be 
eligible to receive “deficiency” 
payments under the feed grain program 
for their crops but would be eligible for 
price support loans and purchases and 
the farmer-owned grain reserve 
program. 

A slight increase in barley planted 
acreage together with yield increases 
have brought the total supply of barley 
to an estimated 954 million bushels for 
the 1986/87 crop year. The 1985 crop of 
589 million bushels was 10 million 
bushels below the 1984 record barley 
crop while the 1986 crop is estimated at 
600 million bushels. Barley demand has 
increased slightly. Carryover stocks of 
barley for the 1986/87 crop year are 
projected at about 435 million bushels 
which is above the level considered 
adequate. Accordingly, the Secretary 
proposes to make barley eligible for 
“deficiency” payments and, if an IRP is 
implemented, the Secretary proposes to 
make barley eligible for IRP payments. 

Comments are requested on the 
inclusion of barley as a commodity for 
which “deficiency” payments/and IRP 
payment, will be made under the 1987 
Feed Grain Program. 

i. Exemption of Malting Barley from 
an Acreage Limitation Program: Under 
Section 105C(f)(2)(c) of the 1949 Act, the 
Secretary may provide that no producer 
of malting barley shall be required as a 
condition of eligibility for feed grain 
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loans, purchases, and payments to 
comply with any acreage limitation if 
such producer has previously produced 
a malting variety barley, plants barley 
only of an acceptable malting variety for 
harvest, and meets other conditions as 
the Secretary may prescribe. Malting 
barley varieties have not been exempt 
from acreage limitation requirements in 
the past. Due to existing stocks of 
barley, the Secretary proposes to not 
exempt malting barley from an ALP with 
respect to the 1987 Feed Grain Program. 

Comments are requested with respect 
to exempting malting barley from an 
ALP. 


j. Farmer-Owned Reserve (FOR) 
Program: Section 110 of the 1949 Act 
provides that, effective with the 1986 
crop of feed grains, the Secretary shall 
formulate and administer a program 
under which producers will be able to 
store feed grains when in abundant 
supply, extend the time period for their 
orderly marketing, and provide for 
adequate, but not excessive, carryover 
stocks in order to ensure a reliable 
supply. The Secretary is required to 
establish safeguards to assure that feed 
grain held under the program shall not 
be utilized in any manner to unduly 
depress, manipulate, or curtail the free 
market. 

Such a program is required to be 
established whenever the total quantity 
of feed grains stored under such 
program is less than 7 percent of the 
estimated total domestic and export 
usage during the then current marketing 
year and the market price of the 
commodity, as determined by the 
Secretary, does not exceed 140 percent 
of the nonrecourse loan rate for the 
commodity. In establishing such a 
program, original or extended price 
support loans for feed grains are to be 
made available under terms and 
conditions designed to encourage 
participation by producers. Loans made 
in accordance with this program shall be 
made at such level of support as the 
Secretary determines appropriate, but 
not less than the then current level of 
support available under the feed grain 
program. The program may provide for: 
(1) Repayment of such loans in not less 
than three years, with extensions as 
warranted by market conditions; (2) 
payments to producers for storage in 
such amounts and under such conditions 
as the Secretary determines appropriate 
to encourage the producers to 
participate in the program; (3) a rate of 
interest not less than the rate charged 
CCC by the United States Treasury, 
except the Secretary may waive or 
adjust such interest as the Secretary 
deems appropriate to effectuate the 
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purposes of section 110; (4) recovery of 
amounts paid for storage, and for the 
payment of additional interest or other 
charges if such loans are repaid by 
producers when the total amount of feed 
grains in storage under this program is 
below the maximum limits for such 
storage and the market price for feed 
grains is below the higher of: (i) 140 
percent of the nonrecourse loan rate for 
feed grains or (ii) the established 
“target” price; and (5) conditions 
designed to induce producers to redeem 
and market the feed grains securing 
such loans without regard to the 
maturity dates thereof whenever the 
Secretary determines that the market 
price for the commodity has attained the 
higher of: (i) 140 percent of the 
nonrecourse loan rate for the commodity 
or (ii) the established price for such 
commodity. 

The rate of interest applicable to 
loans made under this program shall be 
not less than the rate of interest charged 
CCC by the United States Treasury, 
except the Secretary may (1) waive or 
adjust the rate of interest to effectuate 
the purposes of the program and (2) 
increase the applicable rate of interest 
as determined appropriate to encourage 
the orderly marketing of feed grains 
securing such loans if the market price 
for feed grains exceeds the higher of 140 
percent of the nonrecourse loan rate or 
the established “target” price. 

The Secretary may require producers 
to repay the principal amount of loans 
obtained under this program, plus 
accrued interest and other related 
charges, prior to the maturity date of 
such loans, if the Secretary (1) 
determines that emergency conditions 
exist which require that feed grains be 
made available to meet urgent domestic 
or international! needs and (2) reports 
such determination to the President, the 
Committee on Agriculture, Nutrition, 
and Forestry of the Senate, and the 
Committee on Agriculture of the House 
of Representatives at least fourteen 
days before taking such action. 

The terms and conditions of the 
program are to be announced as far in 
advance of making loans as practicable 
and shall specify the quantity of feed 
grains to be stored under the program 
which is determined appropriate to 
promote the orderly marketing of feed 
grains. Prior to the harvest of each crop 
of feed grains, upper limits on the total 
quantity of feed grains that may be 
stored under such program during the 
marketing year for such crop are to be 
established. The upper limit for feed 
grains shall not exceed 15 percent of the 
estimated total domestic and export 
usage during the marketing year for such 


crop. Such upper limit may be increased, 
but not in excess of 110 percent, if the 
Secretary determines that the higher 
limits are necessary to achieve the 
purposes of the program. 

Based on estimated total domestic 
and export usage of corn for the 1986/87 
marketing year of about 7 billion 
bushels, the minimum FOR quantity 
would be 490 million bushels and the 
maximum quantity would be 1,050 
million bushels. As of June 11, 1986, the 
quantity of corn in the FOR was 520 
million bushels. Based upon: (1) The 
ability of producers to place corn 
pledged as collateral for maturing 1985 
price support loans in the FOR; (2) 
removals from the FOR in accordance 
with the 1986 price support and 
production adjustment programs and; (3) 
FOR contract maturities, it is estimated 
that the FOR quantity on hand during 
the 1986/87 marketing year probably 
will exceed the statutory maximum 
level. Accordingly, the Secretary 
proposes not to permit entry of maturing 
1986 and 1987 crop corn price support 
loans into the FOR if the FOR quantities 
during the 1986/87 and 1987/88 
marketing years are above the statutory 
maximum level. 

Comments on FOR program 
provisions are requested including 
whether 1986 and 1987 crop feed grains 
regular CCC price support loans should 
be permitted entry into the FOR. 

k. Feed Grain Certificate Program. 
Section 107F (a)(1) of the 1949 Act 
provides that the Secretary may 
establish a program for the 1987 crop of 
feed grains to provide incentives for the 
export of feed grain from private stocks. 
Under such a program, export 
Certificates would be issued to 
producers who comply with the terms 
and conditions of the 1987 feed grains 
price support and production adjustment 
program. Each certificate would bear a 
monetary denomination and specify a 
quantity of feed grains. The aggregate 
quantity of feed grains specified on the 
certificate would be equal to the 
quantity which is determined by 
multiplying: (1) The feed grain acreage 
planted on the farm by, (2) the farm 
program payment yield by, (3) an export 
production factor. Such factor for a crop 
is determined by dividing (1) the 
estimated quantity of feed grains 
harvested domestically that will not be 
used domestically and will be available 
for export less the portion of the crop 
expected to be added to carryover 
stocks by (2) the estimated quantity of 
the crop which will be harvested 
domestically. 

Feed grain export certificates would 
be distributed among eligible producers 
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in a manner which would ensure that 
each producer receives certificates 
having an aggregate face value 
representing an equal rate of return per 
bushel of feed grains produced. In 
determining such rate of return, regional 
variations in costs incurred to market 
feed grains including transportation 
costs shall be considered. 

The face value of the export 
certificates shall be redeemed by the 
Secretary for cash or a quantity of the 
commodity involved having a current 
fair market value equal to the amount of 
the face value of the certificate upon 
presentation of such certificate by a 
holder who exports the quantity of feed 
grain shown on the certificate. 

The total value of the feed grain 
export certificates would be equal to an 
amount which is not less than the 
product determined by multiplying: (1) 
11 cents per bushel of corn and such 
amounts for grain sorghums, oats, and, if 
designated by the Secretary, barley, as 
the Secretary determines fair and 
reasonable in relation to the amount 
specified for corn, by, (2) the acreage 
planted for harvest by 1987 feed grain 
program participants by, (3) the average 
of program yields for the crop. 

The following example illustrates how 
a corn export certificate value and 
quantity would be determined: 

1. Estimated Total Production (mil. 

cracls csilenenteadincialarianies 7,575 
2. Estimated Quantity Available for 

BERNIE GUN: SIND csusscscanscsapsinniscosnsessotneons 1,800 
3. Participating Acreage for Harvest 

GRATE RGD icssesinonosctpnsstsovenvenssbnicssecsosecceesssaveoosecs 50 
4. Program Yield (bu/ac) 
5. Export Production Factor [#2- 

WD cats Sianriaabch deliveadandeinisil ; 
6. Total Certificate Quantity 

[#3xH#4xH5] (mil. DU.]........cersecseerernersees 1,247 
7. Total Certificate Value 

[$0.11x#3x#4] (mil. $) 
8. Certificate Value Per Bushel [#7-#6] 

OIE cchansces seccospiigstvcininindcorsbvsnsantgiaale 0.46 


With the above example, a producer 
participating in the 1987 corn program 
would be issued export certificates in a 
quantity which is equal to a quantity 
which is determined by multiplying: (1) 
The producer's program acreage by, (2) 
the program yield by, (3) the export 
production factor. The monetary value 
of these certificates would be the bushel 
quantity times the unit value ($0.46). 
These certificates would be made 
available after the marketing of such 
quantity of corn. If this program is 
implemented, it is expected that feed 
grains accompanied by an export 
certificate would be traded at a 
premium to noncertificate feed grains. 

Comments are requested on whether 
an export certificate program should be 
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implemented for the 1987 crop of feed 
grains. 

1. Inclusion of Corn Silage Grain 
Equivalent in Loans and Purchases 
Program: Section 403 of the Food 
Security Act of 1985 provides that the 
Secretary may make available loans and 
purchases to producers on a farm who: 
(1) For silage, cut corn (including 
mutilated corn) that the producers have 
produced in a crop year or purchase or 
exchange corn (including mutilated 
corn) that has been produced in such 
crop year by another producer and (2) 
participate in an acreage limitation or 
set-aside program established for such 
crop year. 

Such loans and purchases may be 
made on the quanity of corn of the same 
crop, other than the corn cut for silage, 
which is acquired by the producer and 
which is equal to the number of acres 
cut for silage multipled by the lower of 
the farm program yield or the actual 
yield on a field, as determined by the 
Secretary, that is similar to the field 
from which silage was obtained. Corn 
which is to be substituted for corn cut 
for silage could either be purchased in 
the market or be produced by the 
producer on a non-complying farm. 

In 1985, approximately 7 million acres 
of corn was cut for silage, with about 60 
percent of silage production occurring in 
nine States: Wisconsin, Minnesota, New 
York, South Dakota, Pennsylvania, 
North Dakota, Michigan, Iowa and 
Nebraska. These States also represent 
major acres of livestock production, 
especially dairy production. 

Comments are requested whether 
loans and purchases should be available 
for corn silage grain equivalent in 
accordance with the 1987 Feed Grain 
Program. 

m. Cost Reduction Options: Section 
1009(a) of the Food Security Act of 1985 
provides that, whenever the Secretary 
determines that an action authorized by 
Section 1009 (c), (d), and (e) will reduce 
that total of the direct and indirect costs 
to the Federal Government of a 
commodity program administered by the 
Secretary without adversely affecting 
income to small and medium sized 
producers participating in such 
programs, the Secretary shall take such 
action with respect to that commodity 
program. These actions include: (1) 
Commercial purchases of commodities 
by the Secretary, (2) the settlement of 
nonrecourse loans at an amount less 
than the total of the principal loan 
amount and accumulated interest, but 
not less than the principal amount, if 
such action will result in: (A) Receipt of 
a portion rather than none of the 
accumulated interest, (B) avoidance of 
default of the loan, and (C) elimination 


of storage, handling and carrying 
charges on the forfeited loan collateral, 
and (3) reopening of a production 
control or loan program at any time 
prior to harvest for the purpose of 
accepting bids from producers for the 
conversion of acreage planted to a 
program crop to diverted acreage in 
return for in-kind payments if the 
Secretary has determined that: (A) 
Changes in domestic or world supply or 
demand conditions have substantially 
changed after announcement of the 
program for that crop and (B) without 
action to further adjust production, the 
Federal Government and producers will 
be faced with a burdensome and costly 
surplus. Such payments are not subject 
to the maximum payment limitation of 
section 1001 but are limited to $20,000 
per year per producer for any one 
commodity. 

Accordingly, comments are requested 
on the manner in which these cost 
reduction options should be 
administered in the event the Secretary 
determines to implement any of these 
provisions. 

n. Other Related Provions: A number 
of other determinations must be made in 
order to carry out the feed grain loan 
and purchase programs such as: (1) 
Commodity eligibility; (2) premiums and 
discounts for grades, classes, and other 
qualities; (3) establishment of county 
loan and purchase rates; and (4) such 
other provisions as may be necessary to 
carry out the programs. 

Consideration will be given to any 
data, views and recommendations that 
may be received relating to these issues. 
(Authority: Secs. 105C, 107E, 107F, and 110 of 
the Agricultural Act of 1949, as amended; 99 
Stat. 1445, 1395, as amended, 1448, 91 Stat. 
951, as amended (7 U.S.C, 1444e, 1445b-5, and 
1445e); Sec. 403 of the Food Security Act of 
1985, 99 Stat. 1406 (7 U.S.C. 1444e-1) 

Signed at Washington, DC on July 17, 1986. 
Milton J. Hertz, 

Acting Executive Vice President, Commodity 
Credit Corporation. 

[FR Doc. 86—16525 Filed 7-18-86; 1:33 pm] 
BILLING CODE 3410-05-M 


COMMISSION ON CIVIL RIGHTS 


Nevada Advisory Committee; Agenda 
and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Nevada Advisory 
Committee to the Commission will 
convene at 10:00 a.m. and adjourn at 
2:00p.m. on September 30, 1986, at the 
Holiday Inn South, 5851 South Virginia, 
Reno, Nevada. The purpose of the 
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meeting is to discuss the casino 
employment project and plan future 
programs. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact Philip 
Montez, Director of the Western 
Regional Office at (213) 688-3437. (TDD 
213/894-0508). Hearing impaired 
persons who will attend the meeting and 
require the services of a sign language 
interpreter, should contact the Regional 
Office at least five (5) working days 
before the scheduled date of the 
meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, DC, July 18, 1986. 
Donald A. Deppe, 
Program Specialist for Regional Programs. 
[FR Doc. 86-16583 Filed 7-22-86; 8:45 am] 
BILLING CODE 6335-01-M 


New Hampshire Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of thé Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the New Hampshire 
Advisory Committee to the Commission 
will convene at 6:00 p.m. and adjourn at 
8:00 p.m., on August 20, 1986, at McLand, 
Craf, Raulerson & Middleton, 40 Stark 
Street, Manchester, New Hampshire. 
The purpose of the meeting is to disucss 
progress of an ongoing study of Voting 
Access for Elderly and Disabled New 
Hampshire residents. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, Robert Wells, 
or Jacob Schlitt, Director of the New 
England Regional Office at (617) 223- 
4671, (TDD 617/223-0344). Hearing 
imparied persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 
the Regional Office at least five(5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated: Dated at Washington, DC, July 18, 
1986. 

Donald A. Deppe, 

Program Specialist for Regional Programs. 
[FR Doc. 86-16584 Filed 7~22-86; 8:45 am] 
BILLING CODE 6335-01-M 





DEPARTMENT OF COMMERCE 
international Trade Administration 
Barnett Institute; Decision on 


This decision is made pursuant to 
section 6(c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897; 15 CFR 301). Related 
records can be viewed between 8:30 AM 
and 5:00 PM in Room 1523, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, N.W., Washington, 
DC. 
Docket No. 86-089. Applicant: Barnett 
Institute, Boston, MA 02115. Instrument: 
Circular Dichroism Spectropolarimeter, 
Model J-500C. Manufacturer: Japan 
Spectroscopic Company Limited, Japan. 
Intended use: See notice at 51 FR 3486. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instrument, for such purposes as it is 
intended to be used, was being 
manufactured in the United States at the 
time the instrument was ordered 
(Novembr 15, 1985). Reasons: The 
foreign instrument provides 
measurement of circular dichroism 
spectra and high frequency switching 
(50,000 times per second) between left- 
and right-circularly polarized light. The 
National Institutes of Health advises in 
its memorandum dated June 9, 1986 that 
(1) this capability is pertinent to the 
applicant's intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign instrument for the 
applicant's intended use being 
manufactured at the time the foreign 
instrument was ordered. 

We know of no other domestic 
instrument or apparatus of equivalent 
scientific value to the foreign instrument 
being manufactured at the time the 
foreign instrument was ordered. 

(Catalog of Federal Domestic Assistance 


Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 


Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 86-16542 Filed 7-22-86; 8:45 am] 
BILLING CODE 3510-Ds-M 


ICP Mass Spectrometers; 
Consolidated Decision on Applications 


for Duty-Free Entry 
This is a decision consolidated 


pursuant to section 6c) of the 
Educational, Scientific, and Cultural 


Materials Importation Act of 1966 
(Public Law 89-651, 80 Stat. 897; 15 CFR 
301). Related records can be viewed 
between 8:30 a.m. and 5:00 p.m. in Room 
1523, U.S. Department of Commerce, 
14th & Constitution Avenue, NW., 
Washington, DC. 

Docket No.: 86-083. Applicant: USDA, 
ARS, Ithaca, NY 14853. Instrument: ICP 
Mass Spectrometer, Model 250. 
Manufacturer: Sciex Inc., Canada. 
Intended use: See notice at 51 FR 4648. 

Docket No.: 86-096. Applicant: 
University of California, Los Alamos 
National Laboratory, Los Alamos, NM 
87545. Instrument: ICP Mass 
Spectrometer, Model PlasmaQuad. 
Manufacturer: VG instruments Inc., 
United Kingdom. Intended use: See 
notice at 51 FR 6157. 

Advice submitted by: National 
Institutes of Health: June 9, 1986. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instrument, for such purposes as each is 
intended to be used, is being 
manufactured in the United States. 
Reasons: The foreign instrument 
provides determination of isotope ratios 
at the 0.5 percent precision level. The 
National Institutes of Health advises in 
its respectively cited memoranda that 
(1) this capability is pertinent to each 
applicant's intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
for the intended use of each instrument. 

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value tothe foreign 
instruments. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.) 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 86-16541 Filed 7-22-86; 8:45 am] 
BILLING CODE 3510-DS-M 


Johns Hopkins University; Decision on 
Application for Duty-Free Entry of 
Scientific Instrument 


This decision is made pursuant to 
section 6(c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897; 15 CFR 301). Related 
records can be viewed between 8:30 AM 
and 5:00 PM in Room 1523, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 

Docket No. 86-099. Applicant: Johns 
Hopkins University, Baltimore, MD 
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21218. Instrument: Positron Emission 
Detection (Two-Probe System), Model 
APS-2. Manufacturer: Qnix Co., Ltd., 
Korea. Intended use: See notice at 51 FR 
6155. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instrument, for such purposes as it is 
intended to be used, is being 
manufactured in the United States. 
Reasons: The foreign instrument 
provides coincidence counting of 
annihilation events from positron 
emitting radioisotopes with a 
coincidence resolving time of 10.0 
nanoseconds. The National Institutes of 
Health advises in its memorandum 
dated June 9, 1986 that (1) this capability 
is pertinent to the applicant's intended 
purpose and (2) it knows of no domestic 
instrument or apparatus of equivalent 
scientific value to the foreign instrument 
for the applicant’s intended use. 

We know of no other instrument or 
apparatus of equivalent scientific value 
to the foreign instrument which is being 
manufactured in the United States. 
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.} 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 86-16543 Filed 7-22-86; 8:45 am] 
BILLING CODE 3510-DS-M 


importers and Retailers’ Textile 
Advisory Committee; Partially Ciosed 
Meeting 


A meeting of the Importers and 
Retailers’ Textile Advisory Committee 
will be held on August 14, 1986 at 10:30 
a.m., Herbert C. Hoover Building, Room 
4830, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230. 
(The Committee was established by the 
Secretary of Commerce on August 13, 
1963 to advise Department officials of 
the effects on import markets of cotton, 
wool, and man-made fiber textile and 
apparel agreements.) 

General Session: 10:30 a.m. Review of 
import trends, international activities, 
report on conditions in the market, and 
other business. 

Executive Session: 11:00 a.m. 
Discussion of matters properly classified 
under Executive Order 12356 (3 CFR 
Part (1982) and listed in 5 U.S.C. 552b{c) 
(1) and (9). 

The general session will be open to 
the public with the limited number of 
seats available. A Notice of 
Determination to close meetings or 





Federal Register / Vol. 51, No. 141 / Wednesday, July 23, 1986 / Notices 


portions of meetings to the public on the 
basis of 5 U.S.C. 553b (c)(1) and (c)(9) 
has been approved in accordance with 
the Federal Advisory Committee Act. A 
copy of the notice is available for public 
inspection and copying in the Cental 
Facility Room 6628, U.S. Department of 
Commerce, (202) 377-8031. 

For further information or copies of 
the minutes contact Helen L. LeGrande 
(202) 377-3737. 

Dated: July 17, 1986. 

William H. Houston, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 86-16539 Filed 7-22-86; 8:45 am] 
BILLING CODE 9510-DR-M 


Management-Labor Textile Advisory 
Committee; Partially Closed Meeting 


A meeting of the Management-Labor 
Textile Advisory Committee will be held 
on August 14, 1986 at 2:00 p.m., Herbert 
C. Hoover Building, Room 4830, 14th 
Street and Constitution Avenue, NW., 
Washington, DC. (The Committee was 
established by the Secretary of 
Commerce on October 18, 1961 to advise 
Department officials on problems and 
conditions in the textile and apparel 
industry.) 

General Session: 2:00 p.m. Review. of 
import trends, implementation of textile 
agreements, report on conditions in the 
domestic market, and other business. 

Executive Session: 2:30 p.m. 
Discussion of matters properly classified 
under Executive Order 12356 (3 CFR 
Part (1982) and listed in 5 U.S.C. 
552(c)(1) and (9). 

The general session will be open to 
the public with the limited number of 
seats available. A Notice of 
Determination to close 
portions of meetings to the public ¢ on the 
basis of 5 U.S.C. 553(c)(1) and (c}(9) has 
been approved in accordance with the 
Federal Advisory Committee Act. A 
copy of the notice is available for public 
inspection and copying in the Central 
Facility Room 6628, U.S. Department of 
Commerce, (202) 377-3031. 

For further information or copies of 
the minutes contact Helen L. LeGrande 
(202) 377-3737. 

Dated: July 17, 1986. 

William H. Houston, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 86-16540 Filed 7-22-86; 8:45 am] 
BILLING CODE 3510-DR-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Establishing import Limits for Certain 
Man-Made Fiber Textile Products 
Produced or Manufactured in the 
People’s Republic of China 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on July 24, 1986. 
For further information contact Diana 
Solkoff, International Trade Specialist, 
Office of Textile and Apparel, U.S. 
Department of Commerce, (202) 377- 
4212. 


Background 

On May 20, 1986, a notice was 
published in the Federal Register (51 FR 
18478), which established import 
restraint limits for man-made fiber 
textile products in Categories 611 (fabric 
of cellulosic spun yarn), 637 (paysuits), 
and 642 {skirts and culottes), produced 
or manufactured in the People’s 
Republic of China and exported during 
the ninety-day period which began on 
April 25, 1986 and extends through July 
23, 1986. The notice also stated that the 
Government of the People’s Republic of 
China is obligated under the Bilateral 
Cotton, Wool and Man-Made Fiber 
Textile Agreement, of August 19, 1983, 
as amended, if no mutually satisfactory 
solution is reached on levels for these 
categories during consultations, to limit 
its exports during the twelve-month 
period immediately following the ninety- 
day consultation period to 3,536,074 
square yards (Cat. 611), 179,239 dozen 
(Cat. 637) and 140,185 dozen (Cat. 642). 

No solution has been reached in 
consulations on mutually satisfactory 
levels for these categories. The United 
States Government has decided, 
therefore, pursuant to the terms of the 
bilateral agreement, to control imports 
of man-made fiber textile products in 
Categories 611, 637 and 642, exported 
during the twelve-month period 
beginning on July 24, 1986 and extending 
through July 23, 1987, at the levels 
described above. In the letter which 
follows this notice, the Chairman of 
CITA directs the Commissioner of 
Customs to limit these imports to the 
designated levels. 

In accordance with previously 
announced policy to prevent market 
disruption (See 49 FR 49879), the 
Chairman of CITA is also directing the 
Commissioner of Customs to permit 
entry into the United States for 


consumption and withdrawal from 
warehouse for consumption of textile 
products in Category 642, exported 
during the period which began on April 
25, 1986 and extends through July 23, 
1986 in specified amounts during each of 
five thirty-day periods beginning on July 
24, 1986 and extending through 
December 20, 1986. These amounts plus 
merchandise exported on and after July 
24, 1986 shall not be permitted to exceed 
the total amount of 140,185 dozen. 

Merchandize in Categories 611 and 
637 which is in excess of the ninety-day 
limits will be charged to the limits 
established for the twelve-month period 
beginning on July 24, 1986 and extending 
through July 23, 1987. 

The United States remains committed 
to finding a solution concerning these 
categories. Should such a solution be 
reached in consultations with the 
Government of the People’s Republic of 
China, further notice will be published 
in the Federal Register. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983, (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622), July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), and in Statistical 
Headnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1986). 

William H. Houston II, 

Chairman, Committee for the Implementation 

of Textile Agreements. 

July 18, 1986. 

Commissioner of Customs 

Department ofthe Treasury, Washington, DC 
20229 

Dear Mr. Commissioner: Under the terms of 
section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as extended on December 15, 1977 and 
December 22, 1981; pursuant to the Bilateral 
Cotton, Wool and Man-Made Fiber Textile 
Agreement, effected by exchange of notes 
dated August 19, 1983, as amended, between 
the Governments of the United States and the 
People’s Republic of China; and in 
accordance with the provisions of Executive 
Order 11651 of March 3, 1972, as amended, 
you are directed to prohibit, effective on July 
24, 1986, entry into the United States for 
comsumption and withdrawal from 
warehouse for consumption of man-made 
fiber textile products in Categories 611, 637 
and 642, produced or manufactured in the 
People’s Republic of China and exported 
during the twelve-month period beginning on 
July 24, 1986 and extending through July 23, 
1987 in excess of the following levels: 
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Textile products in Categories 611 and 637 
which are in excess of the ninety-day levels 
established previously shall be subject to this 
directive. 

Also effective on July 24, 1986, you are 
directed to permit entry for consumption and 
withdrawal from warehouse for consumption 
of man-made fiber textile products in 
Category 642, produced or manufactured in 
China and exported during the period which 
began on April 25, 1986 and extends through 
July 23, 1986, in the following amounts during 
each of the specified thirty-day periods. 
Merchandise in category 642 entered during 
the thirty-day periods, plus goods exported 
on and after July 24, 1986, shall not together 
be permitted to exceed the twelve-month 
level established in thid directive. 


July 24, 1986-August 22, 
1986. 


August 23, 1986-September 
21, 1986. 


The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553({a)(1). 

Sincerely, 

William H. Houston III, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 86-16551 Filed 7-18-86; 3:52 pm] 
BILLING CODE 3510-DR-M 


Adjusting import Limits for Certain 
Cotton, Wool and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Thailand 


July 17, 1986. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on July 24, 1986. 
For further information contract Kathy 
Davis, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 377- 
4212. 


Background 

The Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of July 27 
and August 9, 1983 between the 
Governments of the United States and 
Thailand provides, among other things, 
for the borrowing of yardage from the 
succeeding year's level with the amount 
used being deducted from the level in 
the succeeding year, or restored, if 
deducted but not used (carryforward). 
At the request of the Government of 
Thailand, increases for carryforward are 
being applied to the restraint limits 
previously established for cotton, wool 
and man-made fiber textile products in 
Categories 330-359 and 630-659, 331, 
334/335, 336, 337, 338/339, 340, 341, 347/ 
348, 410-429 and 431-459, 438, 442, 445/ 
446, 631, 634/635, 638, 639, 640, 641, 645/ 
646, 647/648 and 651, produced or 
manufactured in Thailand and exported 
during the agreement period which 
began on December 1, 1985 and extends 
through December 31, 1986. (See 50 FR 
49438.) In the letter which follows this 
notice, the Chairman directs the 
Commissioner of Customs to increase 
the designated limits for the agreement 
year which began on December 1, 1985 
and extends through December 31, 1986, 
to account for carryforward. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983 (48 FR 55607), December 30, 1983 
(48 FR 547584), April 4, 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622), July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), and in Statistical 
Headnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1986). 

William H. Houston III, 

Chairman, Committee for the Implementation 

of Textile Agreements. 

July 17, 1986. 

Commissioner of Customs 

Department of the Treasury, Washington, DC 
20229 


Dear Mr. Commissioner: This directive 
further amends, but does not cancel, the 
directive of November 27, 1985, which 
prohibited entry into the United States of 
certain cotton, wool and man-made fiber 
textile products, produced or manufactured in 
Thailand and exported during the agreement 
period which began on December 1, 1985 and 
extends through December 31, 1986. 

Effective on July 24, 1986, the directive of 
November 27, 1985 is hereby further amended 
to include adjusted restraint limits for the 
following categories, as indicated:* 


1 According to the terms of the bilateral 
agreement of July 27 and August 8, 1983, under 
certain specified conditions any non-apparel (1) 


107,579 dozen. 
609,307 dozen. 
36,173 dozen. 


1 The limits have not been adj to account for any 
imports exported after November 30, 1985. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553 (a)(1). 

Sincerely, 
William H. Houston III, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 86-16538 Filed 7-22-86; 8:45 am] 
BILLING CODE 3510-OR-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Procurement List 1984; Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 


AcTION: Additions to procurement list; 
correction. 


SUMMARY: This document expands the 
SUPPLEMENTARY INFORMATION contained 
in FR Doc. 84-2327 appearing on page 
3506, in the issue of Friday, January 27, 
1984, corrects a typographical error in b. 
of the certification, and provides a 
corrected listing of the commodities 
added to the Procurement List by that 
notice. 


FOR FURTHER INFORMATION CONTACT: 
C.W. Fletcher, Committee for Purchase 
from the Blind and Other Severely 


specific limit or sublimit may be exceeded by not 
more than 7 percent, provided that the amount of 
increase is compensated for by an equal square 
yard equivalent decrease in another specific limit in 
the same group; (2) specific limits may be increased 
for carryover and carryforward up to 11 percent of 
the applicable category limit and (3) administrative 
arrangements or adjustments may be made to 
resolve problems arising in the implementation of 
the agreement. 
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Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509, (703) 
557—1145. 

Everything appearing after the first 
paragraph of the SUPPLEMENTARY 
INFORMATION in FR Doc. 84-2327 is 
replaced by the following: 


Comments were received from a 
variety of sources. The major issues 
raised were regarding the workshop’s 
capability to manufacture the one medal 
and six medal sets proposed for 
addition to the Procurement List, the 
workshop’s qualification, the 
workshop’s compliance with production 
requirements, the impact on the current 
contractors and on their subcontractors 
who employ handicapped persons, and 
the fair market price. 

One commenter questioned the 
capability of the workshop to 
manufacture the medal and medal sets 
since it will not be producing the medal 
pendants. The capability of the 
workshop to produce the medal and 
medal sets has been confirmed by the 
Defense Personnel Support Center based 
on a favorable report of on-site 
inspection of the workshop conducted 
by the Defense Contract Administration 
Service (DCAS). The Committee staff in 
carrying out its responsibilities, 
reviewed the DCAS report in order to 
confirm the workshop’s capability which 
it must do before it transmits a request 
for addition to the Committee members 
for a decision. Moreover, the Defense 
Personnel Support Center has recently 
awarded two contracts to the workshop 
under competitive procurements for 
similar items. In addition, the workshop 
has produced 500,000 pendant ribbon 
drapes and 300,000 service ribbons for 
the Government as a subcontractor to 
prime contractors using the same 
manufacturing processes as those to be 
used in producing the seven items. 
Based on the foregoing, the Committee 
has determined that the workshop is 
capable of producing the seven items 
involved in compliance with the 
Government's requirements. 

One comment was that the workshop 
did not comply with the statute 
regarding employment of 75% severely 
handicapped direct labor since it was 
not manufacturing the medal pendants 
which represented about 70 percent of 
the labor required to produce the medal 
and medal sets. The Committee has 
interpreted its statute, Pub. L. 92-28 (41 
U.S.C. 46—48c, 85 Stat. 77), with respect 
to the requirement that at least 75 
percent of direct labor must be 
performed by blind or other severely 
handicapped persons, as applying to the 
percentage of blind or other severely 


handicapped direct labor hours 
employed in the production or provision 
of all products and services in the 
workshop during each fiscal year. The 
Committee staff under authority 
delegated by memorandum, subject: 
“Delegation of Authority,” dated April 3, 
1974, has determined that the workshop 
meets the requirements of Pub. L. 92-28 
as a nonprofit agency serving other 
severely handicapped individuals and 
that at least 75 percent of the direct 
labor hours performed in the workshop 
are being performed by severely 
handicapped individuals. Moreover, the 
workshop expects to employ severely 
handicapped persons to perform 100% of 
the direct labor used in the operations 
performed in the workshop in the 
production of the medal and medal sets. 
The Committee agrees with the 
Committee staff's determination 
regarding the qualification of the 
workshop. 

With regard to the amount of work 
which the workshop will perform on the 
medal and medal sets, the workshop 
plans to employ 25 severely 
handicapped persons in the production 
of the medal and medal sets. The 
workshop indicated that if it were to 
produce the medal pendants 10 
additional jobs would be created; thus, 
the bulk of the direct labor involved in 
producing these items will be performed 
by the workshop’s severely handicapped 
personnel even if it procures the 
pendants from a supplier rather than 
manufacturing them itself. Prior to 
transmitting the request for addition to 
the Committee members for a decision, 
the Committee staff, as a part of its 
administrative responsibilities, reviewed 
the steps which the workshop would 
perform to ensure that they meet the 
requirements of Pub. L. 92-28 and the 
Walsh-Healey Public Contracts Act. 
After reviewing the detailed listing of 
the operations to be performed by the 
workshop in the production of the medal 
and medal sets, the Committee has 
determined that the work to be 
performed in the workshop meets the 
requirements of Pub. L. 92-28. 

The two current contractors indicated 
that the addition of the medal and medal 
set to the Procurement List would cause 
severe impact on them. The first 
contractor stated that the seven medals 
and medal sets represented 10% of its 
total sales in fiscal year 1982. Based on 
the information that it presented to the 
Committee, it appears that that 
contractor's evaluation of impact was 
based on the awards in fiscal year 1982 
for the Army Good Conduct and the Air 
Force Good Conduct Medal Sets, two of 
the seven items proposed for addition to 
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the Procurement List. Its awards for 
these two medal sets in fiscal year 1982, 
with a value of $353,261, represented 
about 10% of the $3,663,387 which it 
reported was the total value of all 
contracts awarded to that firm by the 
Defense Personnel Support Center in 
fiscal year 1982. However, it reported 
total sales of $4,200,000 in that year. The 
total value of awards for the seven items 
proposed for addition to the 
Procurement List was much higher in 
fiscal year 1982 than in any of the other 
fiscal years 1980 through 1983. In fact, 
there were no awards made for the 
Army Good Conduct and the Air Force 
Good Conduct Medal Sets in either 
fiscal years 1981 or 1983. During the four 
fiscal years 1980 through 1983, the seven 
medals and medal sets were purchased 
on a very irregular basis, with some 
items being purchased only once every 
two or three years. In reviewing the 
contracts awarded to the objecting firm 
for the seven items during the past four 
years, the average of those awards was 
about $154,000 annually (rather than 
$353,261 as indicated by the contractor 
for fiscal year 1982) and represented 
less than 4% of that firm’s total sales for 
fiscal year 1982. Furthermore, that firm 
reports that during the last three years it 
was able to capture 28.9% of the Defense 
Personnel Support Center’s contracts for 
medals, decorations, and insignia. The 
Defense Personnel Support Center 
reports that in fiscal year 1983 the total 
value of the contracts it awarded to that 
firm was over $4,300,000. Thus, the value 
of that firm’s total awards by Defense 
Personnel Support Center increased by 
more than 17%, between fiscal years 
1982 and 1983. The Committee has 
determined that the proposed additions 
would not cause severe adverse impact 
on that firm considering the small 
average annual value of those seven 
items in relation to that firm’s total 
annual sales, that firm’s success in 
competing in the Government market for 
similar items, and that more than 95% of 
the Government's $8,000,000 market for 
medals, decorations and insignia in 
Stock Class 8455 would continue to be 
available for competitive bidding by that 
firm. 

Regarding the contention by the 
second contractor that the addition 
would cause severe impact on his firm, 
that firm reported that it had received 
an award for one of the seven items in 
the amount of $108,907 in FY 1982 which 
represented 14.8% of its total awards of 
$737,385 in that year. It was noted that 
that was the only award that firm had 
received for any of the seven items 
involved in the two and one-half years 
of its existence. The Defense Personnel 





Support Center has assured the 
Committee staff that there are no plans 
to procure the seven items during FY 
1984. Thus, regardless of the 
Committee's decision on adding the 
seven items to the Procurement List, the 
firm would not receive an award for any 
of the items in either fiscal year 1983 or 
fiscal year 1984 and that, as indicated 
above, over 95% of the Government's 
procurement of medals, decorations and 
insignia would also continue to be 
available for competitive bidding by that 
firm. On this basis, the Committee has 
determined that the addition to the 
Procurement List of the seven items will 
not cause severe economic impact on 
that firm. 

Both contractors stated that they have 
subcontracted a portion of the 
production of medal and medal sets to 
handicapped agencies, including the 
workshop which has proposed the 
addition of the items to the Procurement 
List. The data provided to the 
Committee by the agencies who have 
received the subcontracts addresses the 
total number of persons who have been 
employed on subcontract work for those 
contractors for the total quantities of 
medals, decorations, and insignia that 
they are producing for the Government, 
rather than the number of handicapped 
persons who have been involved with 
the seven items being considered for 
addition to the Procurement List. As 
indicated in the letters submitted, the 
bulk of the work being performed by 
those workshops claiming impact 
involves primarily assembly and 
packaging. One commenter pointed out 
that this required about 5% of the total 
labor used to produce a medal or medal 
set. Thus, the amount of subcontracted 
labor performed by handicapped on the 
seven items represents a very small 
portion of the total work required in 
producing those items and only a 
fraction of the total work subcontracted 
to those handicapped agencies by the 
two contractors. As with any contract, 
the extent of subcontracting, if any, and 
to which source, is solely the 
prerogative of the prime contractor. 
Thus, there is no assurance that the 
workshop which has proposed to add 
these items to the Procurement List 
would continue to receive subcontracts 
from the current contractors. On the 
other hand, if the medal and medal sets 
are added to the Procurement List, that 
workshop’s severely handicapped 
workers will perform the bulk of the 
work required to produce the seven 
items with the result that many more 
severely handicapped workers will be 
provided meaningful and consistent 
employment. 


Another comment was made that the 
addition of the medal and medal sets to 
the Procurement List will result in higher 
prices to the Government for these 
items. The Committee’s statute, Pub. L. 
92-28, requires the Committee to 
establish “fair market prices” for each 
commodity and service on the 
Procurement List. Under the 
Committee's pricing policy implementing 
the statute, the fair market prices for 
items which have been procured 
competitively are determined using the 
median of the bids submitted on the 
most recent competitive procurement, or 
the award price based on that 
procurement increased by 5%, 
whichever is greater. The proposed 
prices for the medal and medal sets 
were determined in accordance with the 
Committee's pricing policy and are 
consistent with the provisions of Pub. L. 
92-28. In fulfilling its routine 
administrative responsibilities, the 
Committee staff has reviewed the 
workshop’s costing data, which were 
supported by multiple quotations from 
known suppliers for the major 
components involved, and has verified 
that the workshop could produce the 
seven items at the proposed fair market 
prices. 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities listed 
below are suitable for procurement by 
the Federal Government under 41 U.S.C. 
46—48c, 85 Stat. 77 and, as discussed 
above, meet the definition of suitability 
contained in 41 CFR 51-2.6. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodities procured by the 
Government. 

Accordingly, the following 
commodities are hereby added to 
Procurement List 1984: 


Medal 


8455-00-261-4501 (Good Conduct, 
Marine Corps) 


Medal Set 


a (Good Conduct, Air 

orce 

8455-00-269-5761 (Good Conduct, 
Army) 

8455-00-269-5783 (Women's Army 
Corps) 
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8455-00-269-5763 (Army of Occupation, 
World War Hl) 

8455-00-269-5764 (Asiatic-Pacific 
Campaign) 

8455-00-269-5782 (World War I 
Victory) 

C.W. Fletcher, 

Executive Director. 

[FR Doc. 88-16610 Filed 7-22-86; 8:45 am} 

BILLING CODE 6820-33-M 


DEPARTMENT OF EDUCATION 
Office of Special Education and 


Handicapped; 
and Closing Dates for Applications 
Correction 


In FR Doc. 86-15759, beginning on 
page 25388, in the issue of Monday, July 
14, 1986, make the following correction: 

On page 25389, first column, in the 
table under the “Closing date” heading, 
fourth line, “Do.” should read “10-31- 
86”. 

BILLING CODE 1505-01-M 


DEPARTMENT OF ENERGY 


National Petroleum Council, Historical 
Factors Task Group; Meeting 


Notice is hereby given that the 
Historical Factors Task Group will meet 
in July 1986. The National Petroleum 
Council was established to provide 
advice, information, and 
recommendations to the Secretary of 
Energy on matters relating to oil and 
natural gas or the oil and natural gas 
industries. The Historical Factors Task 
Group is responsible for the 
identification and analysis of events, 
governmental policies, and actions 
(federal, state, and local), and the 
reactions of the oil and gas industries to 
such events, policies, and actions {i.e., 
the “factors”) that affect the supply of 
and demand for oil and gas in the U.S. 
since the end of World War II. 

The Historical Factors Task Group 
will hold its fifth meeting on Tuesday, 
July 29, 1986, starting at 9:00 a.m., in the 
Conference Room of the National 
Petroleum Council, 1625 K Street, NW., 
Washington, DC. 

The tentative agenda for the 
Historical Factors Task Group meeting 
follows: 

1. Opening remarks by the Chairman 
and Government Cochairman. 

2. discussion of the factors affecting 
petroleum supply and demand. 
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3. Discussion of any other matters 
pertinent to the overall assignment from 
the Secretary of Energy. 

The meeting is open to the public. The 
Chairman of the Historical Factors Task 
Group is empowered to conduct the 
meeting in a fashion that will, in his 
judgment, facilitate the orderly conduct 
of business. Any member of the public 
who wishes to file a written statement 
with the Historical Factors Task Group 
will be permitted to do so, either before 
or after the meeting. Members of the 
public who wish to make oral 
statements should inform Ms. Pat 
Dickinson, Office of Advanced Fuels, 
Technology, Extraction and 
Environmental Controls, Fossil Energy, 
301/353-2430, prior to the meeting and 
reasonable provision will be made for 
their appearance on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room, Room 1E-190, DOE Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, DC, between the 
hours of 9:00 a.m., and 4:00 p.m., 
Monday through Friday, except Federal 
holidays. 


Issued at Washington, DC, on July 16, 1986. 
Donald L. Bauer, 

Acting Assistant Secretary for Fossil Energy. 
[FR Doc. 86-16586 Filed 7-22-86; 8:45 am] 
BILLING CODE 6450-01-M 


Economic Regulatory Administration 


Proposed Consent Order With Calumet 
Industries, Inc. 


AGENCY: Economic Regulatory 
Administration, Department of Energy. 
ACTION: Notice of proposed consent 
order and opportunity for comment. 


SUMMARY: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces a proposed 
Consent Order with Calumet Industries, 
Inc. (Calumet), including Calumet 
subsidiaries, concerning the firm’s 
compliance with DOE petroleum 
regulations and provides an opportunity 
for public comment on the terms and 
conditions of the proposed Consent 
Order. 

DATE: Comments by: August 22, 1986. 
ADDRESS: Comments should be 
addressed to: Calumet Consent Order 
Comments, RG-44, Economic Regulatory 
Administration, U.S. Department of 
Energy, Washington, DC 20585. 

FOR FURTHER INFORMATION CONTACT: 
Gloria Sulton, Associate Solicitor, 
Economic Regulatory Administration, 
RG-—44, U.S. Department of Energy, 


Washington, DC 20585. Copies of the 
Consent Order may be obtained free of 
charge by writing or calling this office 
(202/252-5797). 


SUPPLEMENTARY INFORMATION: On May 
15, 1986, the ERA executed a proposed 
Consent Order with Calumet Industries, 
Inc., a Delaware corporation with 
headquarters in Illinois, requiring 
payment of $800,000. Under 10 CFR 
205.199](b), a proposed Consent Order 
which involves the sum of $500,000 or 
more, excluding interest and penalties, 
becomes effective no sooner than thirty 
days after publication of a notice in the 
Federal Register requesting comments 
concerning the proposed Consent Order. 
Although ERA has signed and 
tentatively accepted the proposed 
Consent Order, the ERA may, after 
consideration of the comments it 
receives, withdraw its acceptance and, 
if appropriate, attempt to negotiate a 
modification of the Consent Order, or 
issue the Consent Order as signed. 


I. Background 


Through its wholly owned subsidiary, 
Calumet Refining Company, Calumet 
was a refiner subject to the DOE 
petroleum price and allocation 
regulations. DOE conducted an audit to 
determine Calumet’s compliance with 
DOE petroleum regulations for the 
period August 19, 1973 through January 
27, 1981. As a result of this audit, 
disputes arose between Calumet and 
DOE concerning Calumet’s compliance 
with the Entitlements Program with 
respect to a processing agreement to 
which Calumet was a party. A Notice of 
Probable Violation (NOPV) was issued 
to Calumet on December 24, 1980 (Case 
Number NOOS90139). The NOPV 
charged Calumet with improper 
reporting on its Refiners Monthly 
Reports in violation of 10 CFR 211-67(a), 
(e) and (j); with engaging in conduct 
which circumvented and contravened 
the Entitlements Program in violation of 
10 CFR 205.202; and with altering its 
normal business practices in violation of 
10 CFR 210.62(a). The amount of 
violation was $755,323 (with interest 
through March 1986 of $1,177,232). On 
March 2, 1981, Calumet responded 
stating numerous objections to the 
NOPV. Both DOE and Calumet believe 
that their positions on the issues raised 
in the NOPV are meritorious and would 
prevail in litigation. 

The only other issue raised in the 
audit concerned sales of United States 
Geological Survey (USGS) crude oil by 
Calumet. While such sales were 
prohibited under the sales contract with 
USGS, it appears these sales were not in 
violation of DOE regulations. 
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The matters set forth above represent 
all the outstanding issues regarding 
Calumet’s compliance with DOE 
petroleum regulations. 

In light of the expense, time and 
uncertainties of litigation, ERA finds the 
payment of $800,000 to be a satisfactory 
compromise for the resolution of all 
issues concerning Calumet’s compliance 
with DOE price and allocation 
regulations. 


II. Terms and Conditions of the Consent 
Order 


The proposed Consent Order has been 
entered into in order to resolve all civil 
and administrative disputes, claims, and 
causes of action by DOE relating to 
Calumet’s compliance with the federal 
petroleum price and allocation 
regulations during the period August 19, 
1973 through January 27, 1981. Although 
Calumet contends that in all respects it 
correctly construed and applied the 
applicable regulations, Calumet has 
entered into the proposed Consent 
Order to avoid the expense of litigation 
and the disruption of business. DOE 
believes that the proposed Consent 
Order is in the public interest and 
provides a satisfactory resolution of the 
issues raised by the audit. 

Under the terms of the Consent Order, 
Calumet will pay the sum of $800,000 as 
follows: 

1. $400,000 within ten days of the 
effective date of the Consent Order; 

2. $200,000 together with interest on 
the first anniversary date of the effective 
date of the Consent Order; 

3. $200,000 together with interest, on 
the second anniversary date of the 
effective date of the Consent Order; 

4. Interest shall accrue on any 
outstanding balance at the annual rate 
of 9.50%, compounded quarterly until all 
payments required by the Consent 
Order are paid; and 

5. Calumet may prepay all or any 
portion of the outstanding balance 
without penatly, provided that each 
payment includes interest calculated 
through the date of such payment. 

The payment will be deposited in a 
suitable account for appropriate 
disposition by DOE. 


Ill. Submission of Written Comments 


Interested persons are invited to 
submit written comments concerning the 
terms and conditions of the proposed 
Consent Order to the address given 
above. The ERA will consider all 
comments it receives by 4:30 p.m., local 
time, on the 30th day after the date of 
publication of this notice. Any 
information or data considered 
confidential by the person submitting it 





must be identified as such in accordance 

with the procedures in 10 CFR 205.9(f). 
Issued in Washington, DC, on the 8th day 

of July, 1986. 

Carl A. Corrallo, 

Solicitor. 

[FR Doc. 88-16587 Filed 7-22-86; 8:45 am] 

BILLING CODE 6450-01-M 


Final Consent Order With Mountain 
Fuel Supply Co. and Wexpro Co. 


AGENCY: Economic Regulatory 
Administration, Department of Energy. 
ACTION: Final action on proposed 
consent order. 


SUMMARY: The Economic Regulatory 
Administration (ERA) has determined 
that a proposed Consent Order between 
the Department of Energy (DOE) and 
Mountain Fuel Supply Co. (Mountain 
Fuel) and Wexpro Co. (Wexpro) shall be 
made a final order of the DOE. The 
Consent Order resolves issues of 
compliance by Mountain Fuel and 
Wexpro with the federal petroleum price 
and allocation regulations concerning 
the production and sale of crude oil for 
the period January 1, 1975 through 
December 31, 1980. Mountain Fuel and 
Wexpro have agreed to pay a total of 
$990,000, inclusive of interest. On 
January 31, 1986, these monies were 
deposited into an escrow account 
established by the Firms on behalf of the 
DOE. Upon the effective date of this 
Consent Order, or as soon thereafter as 
the securities in the escrow account 
mature, the monies deposited in this 
account, plus all interest accrued since 
January 31, 1986, shall be transferred to 
DOE. DOE will deposit these funds in a 
suitable account for appropriate 
disposition. The decision to make the 
Mountain Fuel and Wexpro Consent 
Order final was made after a review of 
all written comments received. 

FOR FURTHER INFORMATION CONTACT: 
Francine B. Pinto, Office of the Solicitor 
(RG—43}, Economic Regulatory 
Administration, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 252-4102. 

SUPPLEMENTARY INFORMATION: 


L. Introduction 
Il. Comments Received 
Ill. Decision 


I. Introduction 


On May 15, 1986 ERA issued a notice 
announcing a proposed consent order 
between DOE and Mountain Fuel and 
Wexpro which would resolve matters 
relating to compliance by the firms with 
the federal petroleum price and 
allocation regulations for the period 


January 1, 1975 through December 31, 
1980. (51 FR 17793, May 15, 1986). The 
proposed consent order requires 
Mountain Fuel and Wexpro to pay all of 
the monies deposited in the escrow 
account established by the firms on 
behalf of DOE plus all interest accrued 
since January 31, 1986, upon the 
effective date of this Consent Order or 
as soon thereafter as the securities in 
the escrow account mature. The notice 
solicited written comments from the 
public relating to the terms and 
conditions of the settlement. 


II. Comments Received 


ERA received two comments, which 
addressed the question of the ultimate 
disposition of the funds to be paid by 
Mountain Fuel and Wexpro pursuant to 
the settlement, but which did not 
question the basis of the settlement or 
the adequacy of the settlement amount. 
These comments were submitted by the 
Controller of the State of California, and 
by the Attorneys General of the States 
of Arkansas, Delaware, Iowa, Louisiana, 
North Dakota, Rhode Island, Utah and 
West Virginia. 

The two comments although 
formulated differently from one another 
and differing in the nature and amount 
of supporting analysis are devoted to 
establishing the proposition that monies 
received under the Mountain Fuel/ 
Wexpro Consent Order should be 
distributed to State governments and 
should not be deposited in the U.S. 
Treasury. The Attorneys General stated 
that the States should receive any funds 
remaining after distribution to 
identifiable injured parties. The 
Controller of California, while 
supportive of the use of the special 
refund procedures in Subpart V, takes 
the position that the refund monies 
should be distributed to ultimate 
consumers through the states to be 
expended in energy programs designed 
to benefit the public. 

The Consent Order contains no 
substantive determination as to the 
disposition of the funds paid under the 
Consent Order, but does state that ERA 
will petition the Office of Hearing, and 
Appeals to implement special refund 
procedures pursuant to 10 CFR Part 205 
Subpart V to distribute the funds. Such a 
proceeding will identify the appropriate 
recipients of the Consent Order monies, 
and include a determination as to 
whether and to what extent particular 
persons have been injured by the 
alleged overcharges by Mountain Fuel 
and Wexpro. Thus, the comments by the 
States concerning distribution of the 
funds to be paid by Mountain Fuel and 
Wexpro are at best premature at this 
time. 
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For the foregoing reasons, and for the 
reasons set forth in the notice of the 
proposed Consent Order, ERA has 
decided to finalize the Consent Order 
with Mountain Fuel and Wexpro. 


Ill. Decision 


By this Notice, and pursuant to 10 CFR 
205.199], the proposed Consent Order 
between Mountain Fuel and Wexpro 
and DOE shall become as final order of 
the DOE. DOE will issue a notice to 
Mountain Fuel and Wexpro of the 
agency's decision to make the Consent 
Order final, and the Consent Order shall 
become final upon delivery of that 
notice. 

Issued in Washington, DC, on July 10, 1986. 
Carl A. Corrallc, 

Solicitor, Economic Regulatory 
Administration. 

[FR Doc. 86-16520 Filed 7-22-86; 8:45 am] 
BILLING CODE 6450-01-M 


Western Area Power Administration 


Intent To Prepare an Environmental 
Assessment and Conduct Scoping 
Meetings; Craig-Bonanza 345-KV 
Transmission Line Project, Colorado 
and Utah 


AGENCY: Department of Energy, Western 
Area Power Administration. 


ACTION: Notice of intent to prepare an 
environmental assessment and conduct 
scoping meetings regarding the Craig- 
Bonanza 345-kilovolt (kV) Transmission 
Line Project, Colorado and Utah. 


SUMMARY: Notice is hereby given that, in 
accordance with the National 
Environmental Policy Act of 1969 
(NEPA), the Department of Energy 
(DOE), Western Area Power 
Administration (Western), intends to 
begin preparation of an environmental 
assessment (EA) to evaluate the 
environmental effects of the proposed 
construction, operation, and 
maintenance of a 345-kV transmission 
line between the Craig Switchyard near 
Craig, Colorado, and the Bonanza 
Switchyard near Bonanza in eastern 
Utah, a distance of approximately 105 
miles. The project is known as the Craig- 
Bonanza 235-kV Transmission Line 
Project (Project) and will be located in 
the counties of Moffat and Rio Blanco in 
Colorado and Uintah in Utah. In order to 
satisfy power requirements of Western 
and other utilities and minimize the 
number of similar transmission lines to 
be built in the region, Western proposes 
to participate jointly in the Project with 
other utilities. Western will conduct 
scoping meetings to inform the agencies 
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and public of the Project and to solicit 
comments that will assist in identifying 
the scope of issues and concerns to be 
addressed during the environmental 
studies for the EA. The public scoping 
meetings will be held in Vernal, Utah; 
Rangely and Craig, Colorado, in August 
1986. 


Background Information 


Western, along with other 
participants, proposes to construct, 
operate, and maintain a 345-kV 
transmission line between Craig 
Swiichyard near Craig, Colorado, and 
Bonanza Switchyard near Bonanza in 
eastern Utah, a distance of 
approximately 105 miles. The results of 
preliminary engineering studies, 
conducted by Western and the other 
interested utilities, indicated that a 
transmission line between Craig and 
Bonanza would best serve the needs of 
Western and the other participating 
utilities. Joint participation will allow for 
satisfying power requirements of the 
participants and minimizing the number 
of similar transmission lines to be built 
in the region. Western is currently 
discussing an agreement with Platte 
River Power Authority, Tri-State 
Generation and Transmission 
Association, Inc., Deseret Generation 
and Transmission Cooperative, Utah 
Associated Municipal Power Systems, 
Utah Municipal Power Agency, and 
Pacific Power and Light Company. Other 
utilities may possibly become involved. 
Western will have the lead role for 
Project development and management, 
including environmental work and 
construction of Project facilities. The 
Bureau of Land Management will 
participate in the Project as a 
cooperating Federal agency. 

The primary purposes for the 
construction of a new transmission line 
in the region are: 

1. To provide more stability to the 
existing system; 

2. To alleviate “bottlenecks” of east- 
west power flow presently experienced 
on the existing low-voltage (138-kV) 
transmission lines; 

3. To provide a high-voltage 
connection to deliver reserve power 
between northeastern Utah and the 
Inland Power Pool; 

4. To assure that Western can meet its 
present and increasing contractual 
obligations to its customers; and 

5. To provide an opportunity for the 
other participating utilities in the region 
to meet their current and forecasted 
load obligations. 

The object of the environmental 
studies is to comprehensively study and 
assess the effects on the natural, human, 
and cultural environments that could be 


caused by the construction, operation, 

and maintenance of the proposed 

transmission line and terminal facilities. 

The environmental studies will consider 

air, earth, biological, and cultural 

resources; land uses; visual aesthetics; 
socioeconomics; and electrical effects. 

Alternatives that will be addressed in 

the EA include: no action; energy 

conservation; and system, design, 
construction, and location alternatives. 

Completion of the EA is tentatively 

scheduled for May of 1987. The results 

of the studies will dictate whether or not 
an environmental impact statement 

(EIS) will be required. If an EIS is 

required, the comprehensive 

environmental studies will have been 
completed in sufficient detail to support 
the completion of an EIS. 

Integral to the environmental process 
is the active solicitation of comments 
from various Federal, State, county, and 
local agencies, and interested 
organizations and individuals by means 
of a comprehensive public involvement 
program. The intent of the public 
involvement program is to assure that 
the most accurate and current 
environmental information and public 
opinion are incorporated into planning 
and decisionmaking. As the initial 
opportunity to comment on the Project, 
Western will conduct public scoping 
meetings to identify the scope of the 
issues and concerns to be addressed in 
the EA. 

Interested parties are encouraged to 
attend the meetings scheduled on the 
date and locations listed below: 

1. August 12, 1986, 7:30 p.m.—Bureau of 
Land Management, Vernal District 
Office, 170 South 500 East, Vernal, UT 

2. August 13, 1986, 7:30 p.m.—Municipal 
Building, Council Chambers, 209 East 
Main Street, Rangely, CO 

3. August 14, 1986, 7:30 p.m.—Moffat 
County Courthouse, 221 West Victory 
Way, Craig, CO 

All interested agencies, organizations, 

and individuals are invited to submit 

questions, comments, and suggestions 
regarding the scope of the Project to the 
address provided below. Also, those 
interested in receiving information over 
the course of the Project should send 
names and addresses to be included on 
the Project mailing list. Notices of other 
opportunities to comment during the 
environmental studies for the Project 
will be published. 

If, following the completion of the EA, 
the decision is to proceed with an EIS, 
the public involvement program 
including the public scoping meetings 
will become a part of the process for the 
EIS. If the decision concludes that the 
EA has satisfactorily considered all 
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issues and concerns, the decision will be 
documented in a finding of no 
significant impact. 


ADDRESS: send questions, comments, 
and suggestions to: Mr. Lloyd Greiner, 
Area Manager, Western Area Power 
Administration, Salt Lake City Area 
Officer, P.O. Box 11606, Salt Lake City, 
UT 84147, (801) 524-6372. 

Issued at Golden, CO, July 14, 1986. 
William H. Clagett, 
Administrator. 
[FR Doc. 86-16588 Filed 7-22-86; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[SAB-FRL-3054-4] 


Science Advisory Board, National 
Dioxin Study Review Subcommittee; 
Open Meeting—August 11-12, 1986 


Under Pub. L. 92-463, notice is hereby 
given of a meeting of the Science 
Advisory Board's National Dioxin Study 
Review Subcommittee on August 11-12, 
1986 at the U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 20460, Room No. 3 of 
the North EPA Conference Center. The 
meeting will begin at 9:00 a.m. on August 
11 and will adjourn at approximately 
3:00 p.m. on August 12, 1986. 

The purpose of the meeting is to 
enable the Subcommittee to discuss and 
evaluate the validity of the scientific 
assumptions and conclusions of EPA’s 
National Dioxin Study. 

The meeting is open to the public. Any 
member of the public wishing to attend, 
obtain information, or submit written 
comments should contact Dr. Terry F. 
Yosie, Director, Science Advisory Board 
or Mrs. Joanna Foellmer located at 401 
M Street SW., Washington, DC 20460 or 
call (202) 382-4126 by close of business 
August 4, 1986. 

Dated: July 16, 1986. 

Terry F. Yosie, 

Director, Science Advisory Board. 

[FR Doc. 86-16534 Filed 7-22-86; 8:45 am] 
BILLING CODE 6560-50-M 


[PF-461 (FRL-3052-5)] 


Pesticide Tolerance for Aluminum Tris 
(O-Ethyl Phosphonate); Rhone- 
Poulenc, Inc. 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 





SUMMARY: Rhone-Poulenc, Inc. has 
submitted a pesticide petition to EPA 
proposing the establishment of a 
tolerance for residues of the fungicide 
aluminum tris (O-ethyl phosphonate) in 
or on avocados with a maximum 
permissible level of 10.0 parts per 
million (ppm). 

ADDRESS: By mail, submit written 
comments to: Program Management and 
Support Division (TS-767C), Attn: 
Product Manager (21), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. 

In person, deliver comments to: Rm. 
227, CM #2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202. 

Written comments should be 
identified by the document control 
number [PF-461| and the petition 
number. Written comments filed in 
response to this notice will be available 
for public inspection in the Program 
Management and Support Division 
office at the address provided above 
from 8 a.m. to 4 p.m., Monday through 
Friday, except legal holidays. 

FOR FURTHER INFORMATION CONTACT: 
By mail: Henry M. Jacoby, Product 
Manager (PM) 21, Registration Division 
(TS-767C), Office of Pesticide Programs, 
401 M St., SW., Washington DC 20460. 

Office location and telephone number: 
Rm. 229, CM #2, 1921 Jefferson Davis 
Highway, Arlington, VA, (703-557-1900). 
SUPPLEMENTARY INFORMATION: Rhone- 
Poulenc, Inc., Agrochemical Division, 
P.O. Box 125, Monmouth Junction, NJ 
08852, has submitted pesticide petition 
6F3420 to EPA proposing the 
establishment of a tolerance for residues 
of the fungicide aluminum tris (O-ethyl 
phosphonate) in or on the raw 
agricultural commodity avocados with a 
tolerance limitation of 10.0 ppm. 

The proposed analytical method for 
determining residues is gas-liquid 
chromatography using a flame 
photometric detector. 

(Authority: 21 U.S.C. 346a.) 

Dated: July 12, 1986. 

James W. Akerman, 

Acting Director, Registration Division, Office 
of Pesticide Programs. 

[FR Doc. 86-16395 Filed 7-22-86; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL MARITIME COMMISSION 
Agreements Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreements pursuant to 
section 5 of the Shipping Act of 1984. 


Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-004121-002. 

Title: Tampa Terminal Agreement. 

Parties: 

Tampa Port Authority Garrison 
Terminal, Inc. Trans-Florida 
Warehouse Corporation 

Synopsis: The proposed amendment 
would modify the agreement by (1) 
deleting 11.393 acres of bare land from 
the lease; (2) reducing annual rent 
proportionately; and (3) terminating a 
25-year option provision. The parties 
have requested a shortened review 
period. 

By Order of the Federal Maritime 
Commission. 

Dated: July 18, 1986. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 86-16570 Filed 7-22-86; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Agency Forms Under Review 
July 17, 1986 


Background 

On June 15, 1984, the Office of 
Management and Budget (OMB) 
delegated to the Board of Governors of 
the Federal Reserve System (Board) its 
approval authority under the Paperwork 
Reduction Act of 1980, as per 5 CFR 
1320.9, “to approve of and assign OMB 
control numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under conditions set forth in 5 CFR 
1320.9.” Board-approved collections of 
information will be incorporated into the 
official OMB inventory of currently 
approved collections of information. A 
copy of the SF 83 and supporting 
statement and the approved collection 
of information instrument(s) will be 
placed into OMB's public docket files. 
The following forms, which are being 
handled under this delegated authority, 
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have received initial Board approval 
and are hereby published for comment. 
At the end of the comment period, the 
proposed information collection, along 
with an analysis of comments and 
recommendations received, will be 
submitted to the Board for final 
approval under OMB delegated 
authority. 

DATES: Comments must be received 
within fifteen working days of the date 
of publication in the Federal Register. 


ADDRESSES: Comments, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
new information collection that has not 
yet been assigned an OMB number), 
should be addressed to Mr. William W. 
Wiles, Secretary, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets NW., Washington, DC 20551, or 
delivered to room B-2223 between 8:45 
a.m. and 5:15 p.m. Comments received 
may be inspected in room B-1122 
between 8:45 a.m. and 5:15 p.m., except 
as provided in § 261.6(a) of the Board’s 
Rules Regarding Availability of 
Information, 12 CFR 261.6(a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Robert Neal, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, Room 3208, 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
A copy of the proposed form, the request 
for clearance (SF 83), supporting 
statement, instructions, and other 
documents that will be placed into 
OMB’s public docket files once 
approved may be requested from the 
agency clearance officer, whose name 
appears below. 

Federal Reserve Board Clearance 
Officer—Nancy Steele—Division of 
Research and Statistics, Board of 
Governors of the Federal Reserve 
System, Washington, DC 20551 (202- 
452-3822). 


Proposal to approve under OMB 
delegated authority the extension with 
revision of the following report: 


1. Report title: Weekly Report of 
Foreign Branch Liabilities to, and 
Custody Holdings for, U.S. Addressees. 
Agency form number: FR 2077 
OMB Docket number: 7100-0176 
Frequency: Weekly 
Reporters: Foreign branches of U.S. 

banks 
Small businesses are not affected. 

General description or report: This 
information collection is voluntary [12 
U.S.C. § 248(a)(2)] and is given 
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confidential treatment [5 U.S.C. 
§ 552(b)(4)). 

This report collects weekly data from 
a sample of foreign branches of U.S. 
banks on certain types of dollar- 
denominated time deposits and 
certificates of deposit. These data are 
essential in calculating the money 
aggregate M3. The proposed revision 
would involve a substantial reduction in 
the reporting panel. 


Board of Governors of the Federal Reserve 
System, July 17, 1986. 
William W. Wiles, 
Secretary of the Board. 
[FR Doc. 86~16495 Filed 7-22-86; 8:45 am] 
BILLING CODE 6210-01-M 


Federal Open Market Committee; 
Domestic Policy Directive of May 20, 
1986 


In accordance with § 217.5 of its rules 
regarding availability of information, 
there is set forth below the domestic 
policy directive issued by the Federal 
Open Market Committee at its meeting 
held on May 20, 1986. The directive 
was issued to the Federal Reserve Bank 
of New York as follows: 


The information reviewed at this meeting 
indicates a mixed pattern of developments 
but suggests on balance that economic 
activity is expanding at a relatively modest 
pace in the current quarter. Total nonfarm 
payroll employment increased moderately 
further in April following a considerable rise 
in the first quarter but employment in 
manufacturing fell for the third consecutive 
month. The civilian unemployment rate edged 
down to 7.1 percent. Industrial production 
and total retail sales turned up in April 
following earlier declines, while housing 
starts rose somewhat further from a 
relatively high level. Weakness in the energy 
sector has contributed to a slowing of 
business capital spending. The merchandise 
trade deficit appears to have decreased 
somewhat in the first quarter, as the volume 
and average price of oil imports fell. Largely 
reflecting declines in energy prices, consumer 
prices have declined somewhat since late 
1985 and producer prices have fallen 
substantially. 

In April M1 continued to grow at a rapid 
pace, leaving this aggregate above the upper 
end of its range for the year. Growth of the 
broader aggregates, especially of M2, 
strengthened considerably in April, bringing 
M2 into the lower part of its long-run range 
and M3 slightly above the midpoint of its 
range for 1986. Most short-term interest-rates 
have declined on balance since the April 1 
meeting of the Committee, while long-range 
rates are somewhat higher. On April 18, the 


. 


1 The Record of policy actions of the Committee 


Reserve System, Washington, DC 20551. 


Federal Reserve Board approved a reduction 
in the discount rate from 7 to 6% percent. The 
trade-weighted value of the dollar against 
major foreign currencies has risen somewhat 
recently but on balance the dollar has 
declined further since the April meeting, 
particularly against the Japanese yen. 

The Federal Open Market Committee seeks 
monetary and financial conditions that will 
foster reasonable price stability over time, 
promote growth in output on a sustainable 
basis, and contribute to an improved pattern 
of international transactions. In furtherance 
of these objectives the Committee agreed at 
its February meeting to establish the 
following ranges for monetary growth, 
measured from the fourth quarter of 1985 to 
the fourth quarter of 1986. With respect to 
M1, the Committee recognized that, based on 
the experience of recent years, the behavior 
of that aggregate was subject to substantial 
uncertainties in relationship to economic 
activity and prices, depending among other 
things on its responsiveness to changes in 
interest rates. It agreed that an appropriate 
target range under existing circumstances 
would be 3 to 8 percent, but it intends to 
evaluate movements in M1 in the light of its 
consistency with the other monetary 
aggregates, developments in the ecomony 
and financial markets, and potential 
inflationary pressures. It adopted a range of 6 
to 9 percent for M2 and 6 to 9 percent for M3. 
The associated range for growth in total 
domestic nonfinancial debt was set at 8 to 11 
percent for the year 1986. 

In the implementation of policy for the 
immediate future, the Committee seeks to 
maintain the existing degree of pressure on 
reserve positions. This action is expected to 
be consistent with a deceleration in money 
growth over the balance of the quarter. 
However, in view of the rapid growth thus far 
in the quarter and the apparent weakness in 
velocity, the Committee anticipates faster 
growth for the monetary aggregates, 
particularly M1, than expected at the last 
meeting. M2 and M3 are expected to expand 
over the period from March to June at annual 
rates of about 8 to 10 percent. While the 
behavior of M1 continues to be subject to 
unusual uncertainty, growth at an annual rate 
of about 12 to 14 percent over the period is 
now anticipated. If the anticipated slowing in 
monetary growth does not develop, 
somewhat greater reserve restraint would be 
acceptable in the context of a pickup in 
growth of the economy, taking account of 
conditions in domestic and international 
financial markets and the behavior of the 
dollar in foreign exchange markets. 
Somewhat lesser reserve restraint might be 
acceptable in the context of a marked 
slowing in money growth and pronounced 
sluggishness in economic performance. The 
Chairman may call for Committee 
consultation if it appears to the Manager for 
Domestic Operations that reserve conditions 
during the period before the next meeting are 
likely to be associated with a federal funds 
rate persistently outside a range of 5 to 9 
percent. 

Votes for this action: Messrs. Volcker, 
Corrigan, Angell, Guffey, Mrs. Horn, Messrs. 
Johnson, Melzer, Morris, Rice, and Ms. Seger. 
Vote against this action: Mr. Wallich, Absent 
and not voting: None. 
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By order of the Federal Open Market 
Committee, July 17, 1986. 
Normand Bernard, 
Assistant Secretary, Federal Open Market 
Committee 
[FR Doc, 86-16496 Filed 7-22-86; 8:45 am] 
BILLING CODE 6210-01-M 


Bank of Virginia Co.; Application To 
Engage de novo in Permissible 
Nonbanking Activities 


The company listed in this notice has 
filed an application under § 225.23{a){1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)1)) for the Board's approval 
under section 4{c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8) and section 225.21(a) of 
Regulation Y (12 CFR 225.21(a)) to 
commence or to engage de novo, either 
directly or through a subsidiary, in a 
nonbanking activity that is listed in 
§ 225.25 of Regulation Y as closely 
related to banking and permissible for 
bank holding companies. Unless 
otherwise noted, such activities will be 
conducted throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweight possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the application must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than August 12, 1986. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street, Richmond, Virgina 
23261: 

1. Bank of Virginia Company, 
Richmond, Virgina; to engage de novo 





through its subsidiary Corporate 
Finance Advisors, Inc., Richmond, 
Virginia, in management consulting to 
depository institutions, including the 
providing of advice in connection with 
questions related to structuring and 
arranging for loan syndication, interest 
rate “swap,” interest rate “cap” and 
similar transactions, advice in 
connection with merger, acquisition and 
financing transactions for financial 
institutions, valuations of financial 
institutions, and the rendering of 
fairness opinions in connection with 
merger, acquisition and similar 
transactions for financial institutions 
pursuant to § 225.25(b)(11) of the Board's 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, July 17, 1987. 


James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 86-16536 Filed 7-22-86; 8:45 am] 
BILLING CODE 6210-01-M 


First Union Corp.; Acquisition of 
Company Engaged in Permissible 
Nonbanking Activities 


The organization listed in this notice 
has applied under § 225.23 (a)(20) or (f) 
of the Board's Regulation Y (12 CFR 
225.23 (a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 


not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than August 14, 
1986. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street, Richmond, Virginia 
23261: 

1. First Union Corporation, Charlotte, 
North Carolina; to acquire Capitol 
Finance Group, Inc., Charlotte, North 
Carolina, and thereby engage in making 
direct consumer loans to individuals and 
financing of insurance premiums, 
primarily on automobile liability and 
collision insurance, through independent 
insurance agents, engaging in leasing 
activities, specializing in equipment 
leases in amounts of less than $25,000; 
engaging in the purchasing of home 
improvement sales contracts, and also 
handling some conventional, VA and 
FHA home mortgage loans and 
brokering of real estate loans in 
amounts up to $100,000; reinsuring credit 
related life, accident and health 
insurance which is sold in connection 
with extensions of credit by affiliates 
pursuant to §§ 225.25(b)(1), 225.25(b)(5), 
and 225.25(b)(8)(i) of the Board’s 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, July 17, 1986. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 86-16537 Filed 7-22-86; 8:45 am] 
BILLING CODE 6210-01-M 


Keystone Financial, Inc., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842{c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
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processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise nated, comments 
regarding each of these applications 
must be received not later than August 
15, 1986. 

A. Federal Reserve Bank of 
Philadelphia. (Thomas K. Desch, Vice 
President) 100 North 6th Street, 
Philadelphia, Pennsylvania, 19105: 

1. Keystone Financial, Inc., State 
College, Pennsylvania; to acquire 100 
percent of the voting shares of 
Pennsylvania National Financial Corp., 
Harrisburg, Pennsylvania, and thereby 
indirectly acquire Pennsylvania 
National Bank and Trust Company, 
Pottsville, Pennsylvania, and Hamburg 
Savings and Trust Company, Hamburg, 
Pennsylvania. 

2. Nicholson Voting Trust Agreement, 
Forest City, Pennsylvania; to become a 
bank holding company by acquiring 53 
percent of the voting shares of The First 
National Bank of Nicholson, Nicholson, 
Pennsylvania. 

B. Federal Reserve Bank of Cleveland 
(Lee S. Adams, Vice President) 1455 East 
Sixth Street, Cleveland, Ohio 44101: 

1. Trustcorp, Inc., Toledo, Ohio; to 
acquire 100 percent of the voting shares 
of First Bancshares of Huntington, Inc., 
Huntington, Indiana, and thereby 
indirectly acquire The First National 
Bank in Huntington, Huntington, 
Indiana. 

C. Federal Reserve Bank of St. Louis, 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Whittington Bancorp, Inc., 
Whittington, Illinois; to become a bank 
holding company by acquiring at least 
80 percent of the voting shares of State 
Bank of Whittington, Whittington, 
Illinois. 

Board of Governors of the Federal Reserve 
System, July 17, 1987. 


James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 86-16593 Filed 7-22-86; 8:45 am] 
BILLING CODE 6210-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control 


Constant Noise Power Spectrum: 
Auditory Effects; Open Meeting 


The following meeting will be 
convened by the National Institute for 
Occupational Safety and Health 
(NIOSH) of the Centers for Disease 
Control (CDC) and will be open to the 
public for observation and participation, 
limited only by the space available: 

Date: August 20, 1986. 

Time: 9 a.m.—4 p.m. 

Place: Room B-56, Robert A. Taft 
Laboratories, 4676 Columbia Parkway, 
Cincinnati, Ohio 45226. 


Purpose: To review and dicusss the 
scientific merit of an experimental 
investigation designed to determine the 
relative hazard to the auditory system 
posed by impact noise and continuous 
noise with the same power spectrum. 
Viewpoints and suggestions from 
industry, organized labor, academia, 
other government agencies, and the 
public are invited. 

Additional information may be 
obtained from: Derek E. Dunn, Ph.D., 
Division of Biomedical and Behavioral 
Science, NIOSH, CDC, 4676 Coluhbia 
Parkway, Cincinnati, Ohio 45226, 
Telephones: FTS; 684-8281, Commercial: 
(513) 533-8281. 


Dated: July 6, 1986. 
Elvin Hilyer, 
Associate Director for Policy Coordination, 
Centers for Disease Control. 
[FR Doc. 86-16506 Filed 7-22-86; 8:45 am] 
BILLING CODE 4160-19-M 


Food and Drug Administration 
[Docket No. 80F-0374] 


General Foods Corp.; Withdrawal of 
Food Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
withdrawal without prejudice of a 
petition (FAP 9A3461) proposing that the 
food additive regulations be amended to 
provide for the safe use of polysorbate 
80 as a surfactant and wetting agent for 
natural and artificial colors intended for 
use in food. 

FOR FURTHER INFORMATION CONTACT: 
Geraldine E. Harris, Center for Food 
Safety and Applied Nutrition (HFF-334), 
Food and Drug Administration, 200 C 
Street SW. Washington, DC 20204, 202- 
426-9463. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of October 21, 1980 (45 
FR 69559), FDA published a notice that it 
had filed a petition (FAP 9A3461) from 
General Foods Corp., 250 North Street, 
White Plains, NY 10625, that proposed to 
amend the food additive regulations to 
provide for the safe use of polysorbate 
80 as a surfactant and wetting agent for 
natural and artificial colors intended for 
use in food. General Foods Corp. has 
now withdrawn the petition without 
prejudice to a future filing (21 CFR 
171.7). 


Dated: July 16, 1986. 
Sanford A. Miller, 


Director, Center for Food Safety and Applied 
Nutrition. 
[FR Doc. 86-16492 Filed 7-22-86; 8:45 am] 


BILLING CODE 4160-01-M 


[Docket No. 86G-0272] 


Skymart Enterprises, Inc.; Filing of 
Petition for Affirmation of GRAS 
Status 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that Skymart Enterprises, Inc., has filed 
a petition (GRASP 6G0315) proposing to 
affirm that L-cysteine hydrochloride 
monohydrate is generally recognized as 
safe (GRAS) for use in fruits and 
vegetables including juices to prevent 
discoloration. 
DATE: Comments by September 22, 1986. 
ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 
FOR FURTHER INFORMATION CONTACT: 
Catherine J. Bailey, Center for Food 
Safety and Applied Nutrition (HFF-334), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-426- 
8950. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5))) and the regulations for 
affirmation of GRAS status in § 170.35 
(21 CFR 170.35), notice is given that a 
petition (GRASP 6G0315) has been filed 
by Skymart Enterprises, Inc., 6338 North 
Burton Ave., San Gabriel, CA 91778. 
This petition proposes to affirm that L- 
cysteine hydrochloride monohydrate is 
GRAS for use in fruits and vegetables 
including juices to prevent discoloration. 
The petition has been placed on 
display at the Dockets Management 
Branch (address above). 


Any petition that meets the format 
requirements outlined in § 170.35 is filed 
by the agency. There is no prefiling 
review of the adequacy of data to 
support a GRAS conclusion. Thus, the 
filing of a petition for GRAS affirmation 
should not be interpreted as a 
preliminary indication of suitability for 
GRAS affirmation. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency’s 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40({c), as published in the Federal 
Register of April 26, 1985 (50 FR 16636). 

Interested persons may, on or before 
September 22, 1986, review the petition 
and/or file comments (two copies, 
identified with the docket number found 
in brackets in the heading of this 
document) with the Dockets 
Management Branch (address above). 
Comments should include any available 
information that would be helpful in 
determining whether the substance is, or 
is not, GRAS. A copy of the petition and 
received comments may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 


Dated: July 10, 1986. 
Sanford A. Miller, 
Director, Center for Food Safety and Applied 
Nutrition. 
[FR Doc. 86-16493 Filed 7-22-86; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[WO-150-06-4830-11] 


National Public Lands Advisory 
Council; Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of meeting of the 
National Public Lands Advisory Council. 


SUMMARY: Notice is hereby given that 
the National Public Lands Advisory 
Council will meet August 22 and 23, 
1986, at the Sheraton Great Falls Hotel, 
400 10th Avenue South, Great Falls, 
Montana. The meeting hours will be 8:00 
a.m. to 5:00 p.m., on Friday, the 22nd, 
and 8:00 a.m. to 12:00 p.m. on Saturday, 
the 23rd. On Thursday, August 21, 
Council members will participate in a 
field tour of BLM-managed lands in 





Montana. The proposed agenda for the 
meeting is: 
Friday, August 22: 


Morning: Address by Department of 
the Interior's Assistant Secretary for 
Land and Minerals Management; the 
State view of public land management 
in Montana; Presentation on BLM’s 
Automated Land Information System; 
Discussion of Threatened and 
Endangered Species and public land 
management. 

Afternoon: Public Statement Period; 
Council old and new business, to 
include Department responses to 
previcus Council resolutions; Meeting of 
Council subcommittees (Energy and 
Minerals, Lands, and Renewable 
Resources). 


Saturday, August 23: 


Morning: Discussion of agenda for 
future Council meetings; Final meetings 
of Council subcommittees; Report from 
subcommittees to full Council and 
consideration of Council resolutions. 

All meetings of the Council will be 
open to the public. Opportunity will be 
given for members of the public to make 
oral statements to the Council, 
beginning at 1:00 p.m. on Friday, August 
22. Speakers should address specific 
national public lands issues on the 
meeting agenda and are encouraged to 
submit a copy of their written testimony 
prior to oral delivery. Please send 
written comments by August 15 to the 
Bureau of Land Management's Montana 
State Office at the address listed below. 
Depending on the number of people who 
wish to address the Council, it may be 
necessary to limit the length of oral 
presentations. 


DATES: August 22 and 23—Council 
Meeting. August 22—Public Statements. 


ADDRESS: Copies of public statements 
should be mailed by August 15 to: 
Director, Montana State Office (912), 
Bureau of Land Management, P.O. Box 
36800, Billings, Montana 59107. 

FOR FURTHER INFORMATION CONTACT: 
Karen Slater, Washington, DC Office, 
BLM, telephone (202) 343-2054; or Greg 
Albright, Montana State Office, BLM, 
telephone (406) 657-6561. 


SUPPLEMENTARY INFORMATION: The 
Council advises the Secretary of the 
Interior through the Director, Bureau of 
Land Management, regarding policies 
and programs of a national scope 
related to public lands and resources 
under the jurisdiction of BLM. 


July 18, 1986. 

Robert F. Burford, 

Director. 

[FR Doc. 86-16599 Filed 7-22-86; 8:45 am] 
BILLING CODE 4310-84¢-M - 


[NV-040-06-4212-14; N-43915] 


Realty Action; Direct (Non- 
Competitive) Sale of Public Land in 
White Pine County, NV 


July 11, 1986. 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of reality action. Direct 
sale, public land. 


summany: The following described land 
has been examined and identified as 
suitable for disposal by direct sale to 
Pescio Brothers pursuant to section 203 
and section 209(b) of the Federal Land 
Policy and Management Act of 1976 (90 
Stat. 2750, and 90 Stat. 2757; 43 U.S.C. 
1713 and 1719), at no less than the 
appraised fair market value: 


Mount Diablo Meridian, Nevada 
T. 18 N., R. 63 E., 
Sec. 25, NW%4NE% 
Containing 40.00 acres more or less. 
The land is located approximately 10 


miles north of Ely. 
The land will not be offered for sale 


_ until 60 days after the date of this notice. 


The proposed sale of this land is 
consistent with the Bureau’s planning 
system. The land is not needed for any 
resource program and is not suitable for 
management by the Bureau or another 
Federal department or agency. After 
consulting with White Pine County 
Government, the State of Nevada, and 
members of the public, it has been 
determined that the public interest 
would be served by offering the lands 
for sale. 

There will be no reduction of animal 
unit months from the grazing allotment 
involved in this sale proposal. 

The patent to the subject land, when 
issued, will contain a reservation to the 
United States for a right-of-way thereon 
for ditches and canals constructed by 
the authority of the United States (43 
U.S.C. 945). 

Conveyance of the available mineral 
estate will occur simultaneously with 
the sale of the lands. Acceptance of an 
offer for the lands will constitute an 
application to purchase the mineral 
estates having no known mineral values. 
A $50 nonrefundable fee for the 
available mineral estate must 
accompany the acceptance of an offer. 

Publication of this notice in the 
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Federal Register segregates the public 
lands from the operation of all the other 
public land laws and the mining laws. 
The segregative effect will end upon 
issuance of a patent or 270 days from 
the date of the publication, whichever 
occurs first. 

BLM may accept or reject any and all 
offers, or withdraw any land or interest 
in land from sale if, in the opinion of the 
authorized officer consummation of the 
sale could not be fully consistent with 
FLPMA or other applicable laws. 

In addition to the appraised fair 


market value of the lands, the 


prospective purchaser of any of the 
lands offered by direct sale shall be 
required to pay the cost of publishing 
this notice in the Federal Register and in 
the local newspaper. These costs must 
be paid before a patent will be issued. 

Direct sale procedures are being used 
since a competitive sale is not 
appropriate and the public interest 
would best be served by the direct sale 
because this method will recognize the 
needs and historical uses of the 
adjoining landowner, who will be able 
to incorporate the tract into their 
ranching operations. 

Should Pescio Brothers not submit 
one-fifth of the appraised purchase price 
within 30 days of receipt of the letter 
offering the land for sale the land will be 
reoffered competitively by sealed bid on 
February 4, 1987, at 10:00 a.m. Details for 
this public offering would be available 
on January 14, 1987. 

For a period of 45 days from the date 
of publication of this notice in the 


| Federal Register, interested parties may 


submit comments to the District 
Manager, Bureau of Land Management, 
Star Route 5, Box 1, Ely, Nevada 89301. 
Objections will be reviewed by the State 
Director who may sustain, vacate, or 
modify this realty action. In the absence 
of any objections, this realty action will 
become the final determination of the 
Department of the Interior. 


_ Kenneth G. Walker, 
| District Manager. 
\ [FR Doc. 86-16547 Filed 7-22-86; 8:45 am] 


BILLING CODE 4310-HC-M 


[Docket No. WY-060-06-4212-14; W-90103] 


Wyoming; Realty Action; Modified 
Competitive Sale of Public Lands in 
Crook County 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Modified competitive sale; 
public lands, Crook County, WY. 
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SUMMARY: The Bureau of Land 
Management has determined that the 
land described below is suitable for 
public sale and will accept bids on this 
land. BLM is required to receive fair 
market value for the land sold and any 
bid for less than fair market value will 
be rejected. The BLM may accept or 
reject any and all offers, or withdraw 
any land or interest on the land for sale 
if the sale would not be consistent with 
FLPMA or other applicable law. This 
proposed disposal action is consistent 
with the Newcastle Resource Area’s 
Management Framework Plan. This land 
was never classified pursuant to the 
Classification and Multiple Use Act. 

Detailed bidding instructions and 
other sale details are available on 
request at BLM, Newcastle Resource 
Area, 1501 Highway 16 Bypass, 
Newcastle, Wyoming 82701, phone (307) 
746-4453. Failure to submit a bid in 
accordance with these detailed 
instructions may result in rejection of 
the bid. 


The lands described are hereby 
segregated from appropriation under the 
public land laws, including the mining 
laws, pending disposition of this action. 

The sale to be held on September 24, 
1986, will be conducted by modified 
competitive bidding, and the parcel will 
be offered by a sealed bid process to the 
adjoining landowners. The bidder will 
be required to submit evidence of 
adjoining landownership before the high 
bid can be accepted. If this parcel fails 
to sell, the land will be reoffered for sale 
under a competitive bidding process. 
Reappraisals of the parcel will be made 
periodically to reflect the current market 
- value. If the value of the parcel changes, 
it will be published and the land will 
remain open for competitive bidding 
according to this Notice. The patent for 
the parcel will include a reservation for 
ditches and canals, and all minerals. A 
detailed description of these 
reservations is available from the above 
address. 

For a period of 45 days from the date 
of this Notice published in the Federal 
Register, interested parties may submit 
comments to the District Manager, 
Casper District Office, 951 North Poplar, 
Casper, Wyoming 82601. Any adverse 
comments will be evaluated by the State 
Director, who may vacate or modify this 


realty action and issue a final 
determination. In the absence of any 
action by the State Director, this realty 
action will become final. 


Dated: July 16, 1986. 
James W. Monroe, 
Casper District Manager. 
[FR Doc. 86-16548 Filed 7-22-86; 8:45 am] 
BILLING CODE 4310-22-M 


[N-42562} 


Realty Action; Noncompetitive Sale of 
Public Lands Located in Humboldt Co., 
NV 


The following described public land 
has been examined and identified as 
suitable for disposal by noncompetitive 
sale under section 203 of the Federal 
Land Policy and Management Act of 
October 21, 1976 (43 U.S.C. 1713), at no 
less than fair market value: 


Mount Diablo Base & Meridian, Nevada 
T. 38 N., R. 38 E., Sec. 36, NY2NE%, 
SW'ANE%, NW%, W%SW%, 
NE%SW%, SE%SE%. 
440 acres. 


The sale is consistent with the 
Bureau's planning system and the land 
is not needed for any other resource 
management program. The lands are not 
suitable for management by the Bureau 
of Land Management or any other 
Federal department or agency. The 
disposal action by the Bureau of Land 
Management conforms with the 
regulations contained in 43 CFR 2711.3- 
3(A)(4). The patent when issued will 
contain the following reservations to the 
United States Federal Government: 

1. A right-of-way for ditches and 
canals constructed by the authority of 
the United States, Act of August 30, 
1890, 26 Stat. 391; 43 U.S.C. 945. 

2. All oil and gas geothermal 
resources. 

Acceptance of an offer will constitute 
an application to purchase the saleable 
and locatable mineral estates. At the 
time of sale, the purchaser will be 
required to remit a $50 nonreturnable 
fee. Failure to remit the $50 fee will 
result in the cancellation of this sale. A 
more detailed description of the mineral 
reservation which will be incorporated 
in the patent document is available for 
review at the Winnemucca District 
Office, Bureau of Land Management. 

The locatable and saleable mineral 
estates, having no known mineral value 
will be conveyed simultaneously with 
the conveyance of the surface estate. 

3. Patent when issued will be subject 
to the following rights-of-way: 

Nev 041221—15 ft. power line 

easement for Sierra Pacific Power 
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Company 
Nev 03159—40 ft. power line easement 
for Sierra Pacific Power Company 


4. Titles will merge upon issuance of 
patent on the subject sale and the 
following access road right-of-way: N- 
20694—Access road right-of-way issued 
to Dave Woolfolk. 

5. Patent issued will be subject to the 
following oil and gas lease: N-35494— 
Sun Exploration and Production 
Company, P.O. Box 340180, Dallas, 
Texas 75234, Act of February 25, 1920 
(41 Stat. 437), 30 U.S.C. 181. 

Grazing rights will not be affected by 
this sale. Detailed information 
concerning this sale is available for 
review at the Winnemucca District 
Office, Bureau of Land Management. 
Upon publication of this Notice of 
Realty Action in the Federal Register, 
the lands will be segregated from all 
forms of appropriation under the public 
land laws, including the mining laws. 
This segregation shall terminate upon 
issuance of patent, upon publication in 
the Federal Register of a Notice of 
Termination of Segregation, or 270 days 
from the date this notice is published in 
the Federal Register, whichever occurs 
first. The land will not be offered for 
sale any sooner than 60 days after the 
date of this notice. For a period of 45 
days after the date of this notice, 
interested parties may submit comments 
to the District Manager, Winnemucca 
District Office, Bureau of Land 
Management, 705 East Fourth Street, 
Winnemucca, Nevada 89445. Any 
adverse comments will be reviewed by 
the State Director who may sustain, 
modify, or vacate this realty action. 

In the absence of any objections, this 
realty action will become the final 
determination of the Department of the 
Interior. BLM may accept or reject any 
and all offers, or withdraw any land or 
interest in land from sale if, in the 
opinion of the Authorized Officer, 
consummation of the sale would not be 
fully consistent with applicable law. 

Dated: July 10, 1986. 

Frank C. Shields, 

District Manager. 

[FR Doc. 86-16483 Filed 7-22-86; 8:45 am] 
BILLING CODE 4310-HC-M 


Minerals Management Service 


Outer Continental Shelf Advisory 
Board Gulf of Mexico Regional 
Technical Working Group; Meeting 


This notice is issued in accordance 
with the provisions of the Federal 
Advisory Committee Act, Pub. L. 92-463. 
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A meeting of the Outer Continental 
Shelf Advisory Board's Gulf of Mexico 
Regional Technical Working Group will 
be held on September 3-4, 1986, in New 
Orleans, Louisiana. The agenda of the 
meeting is as follows: 

September 3—9:00 a.m.-5:00 p.m.: Gulf 
of Mexico Summer Ternary Studies 
Meeting. 

September 4—9:00 a.m.-5:00 p.m.: 
Regional Technical Working Group 
Business Meeting. 

A. Administrative Items 
B. Current Gulf of Mexico Regional 

Activities 
C. Oil Spill/Dispersants Panel 
D. Platform Removal Briefing 
E. State of Louisiana Rigs-to-Reef 

Program 
F. Coastal Society Week Presentation 
G. Update on Regional Publications 
H. Tour of Minerals Management 

Service Facilities 

The meeting will be held in Room 111 
of the Gulf of Mexico OCS Regional 
Office, 1420 South Clearview Parkway, 
New Orleans, Louisiana. All sessions 
are open to the public, and interested 
persons may make oral or written 
presentations at the Business Meeting 
upon request. Such requests, or general 
questions abut the meeting, should be 
made not later than August 25, 1986, to 
Ms. Eileen P. Angelico, Gulf of Mexico 
OCS Region, Minerals Management 
Service, 1420 South Clearview Parkway, 
New Orleans, Louisiana 70123-2394, or 
telephone (504) 736-2959. 

A taped cassette transcript and 
complete summary minutes of the 
Business Meeting will be available for 
public inspection in the Office of the 
Regional Director at the above address 
not later than 60 days after the meeting. 


Dated: July 14, 1986. 
J. Rogers Rearcy, 
Regional Director, Gulf of Mexico OCS 
Region, Minerals Management Service. 


Environmental Documents Prepared 
for Proposed Oil and Gas Operations 
on the Alaska Outer Continental Shelf 


AGENCY: Minerals Management Service 
(MMS), U.S. Department of the Interior. 
ACTION: Notice of the availability of 
environmental documents prepared for 
Outer Continental Shelf (OCS) minerals 
exploration proposals on the Alaska 
OCs. 


SUMMARY: The MMS, in accordance 
with Federal regulations (40 CFR 1501.4 
and 1506.6) that implement the National 
Environmental Policy Act (NEPA), 
announces the availability of NEPA- 
related Environmental Assessments 


(EA's) and Findings of No Significant 
Impact (FONSI’s), prepared by the MMS 
for the following oil and gas exploration 
activities proposed on the Alaska OCS. 
This listing includes all proposals for 
which FONSI's were prepared by the 
Alaska OCS in the 3-month period 
preceding this Notice. 


Activity/Operator 


Modification of an Exploration 
Drilling Program in the Beaufort Sea 
(Sale 87) for Shell Western Exploration 
and Production, Inc. (SWEPI), as 
operator for itself and others. Shell 
Western Exploration and Production, 
Inc. has an Exploration Plan (EP) 
approved on April 12, 1985, to drill up to 
six exploratory wells from an ice- 
strengthened drillship. Shell Western 
Exploration and Production, Inc. has 
requested a waiver to their approved EP. 
The waiver is for an exception to the 
seasonal drilling stipulation. In addition, 
SWEPI will conduct a study on the 
possible effects of drilling noise from 
their drillship on migrating bowhead 
whales. The proposal will require a one- 
time exception from the requirements of 
Sale 87, Stipulation 4, which prohibits 
exploratory drilling during the bowhead 
whale migration. The FONSI and 
associated EA address the possible 
effects of the exception. 


Location 


Environmental Assessment 
EA No. AK 86-01 

FONSI Date 

May 16, 1986 
Activity/Operator 


Modification of an Exploration 
Drilling Program in the Beaufort Sea 
(Sale 87) for Amoco Production 
Company, as operator for itself and 
others. Amoco has an EP approved on 
July 3, 1985, to drill up to two 
exploratory wells from the Kulluk, a 
floating, ice-strengthened drilling vessel. 
Amoco has requested a waiver to their 
approved EP. The waiver is for an 
exception to the seasonal drilling 
stipulation. In addition, Amoco will 
conduct a study on the possible effects 
of drilling noise from their drilling vessel 
on migrating bowhead whales. The 
proposal will require a one-time 
exception from the requirements of Sale 
87, Stipulation 4 which prohibits 
exploratory drilling during the bowhead 
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whale migration. The FONSI and 
associated EA address the possible 
effects of the exception. 


Location 


Block(s) 


Environmental Assessment 
EA No. AK 86-02 
FONSI Date 


May 16, 1986 


FOR FURTHER INFORMATION CONTACT: 
Persons interested in reviewing 
environmental documents for the 
proposals listed above or obtaining 
information about EA’s and FONSI’s 
prepared for activities on the Alaska 
OCS are encouraged to contact the 
MMS office in the Alaska OCS Region. 

The FONSI and associated EA are 
available for public inspection between 
the hours of 7:45 a.m. and 4:30 p.m., 
Monday through Friday at: Minerals 
Management Service, Alaska OCS 
Region, Library, 949 East 36th Avenue, 
Room 502, Anchorage, Alaska 99508, 
phone: (907) 261-4435. 


SUPPLEMENTARY INFORMATION: The 
MMS prepares EA's and FONSI's for 
proposals which relate to exploration 
for oil and gas resources on the Alaska 
OCS. The EA’s examine the potential 
environmental effects of activities 
decribed in the proposals and present 
MMS conclusions regarding the 
significance of those effects. The EA is 
used as a basic for determining whether 
or not approval of the proposals 
constitutes major Federal actions that 
significantly affect the quality of the 
human environment in the sense of 
NEPA 102(2)(C). A FONSI is prepared in 
those instances where MMS finds that 
approval will not result in significant 
effects on the quality of the human 
environment. The FONSI briefly 
presents the basis for that finding and 
includes a summary or copy of the EA. 

This Notice constitutes the public 
Notice of Availability of environmental 
documents required under the NEPA 
regulations. 

Dated: July 14, 1986. 
Alan D. Powers, 
Regional Director, Alaska OCS Region. 
[FR Doc. 86-16484 Filed 7-22-86; 8:45 am] 
BILLING CODE 4310-MR-M 
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Development Operations Coordination 
Document; Waiter Oil & Gas Corp. 


AGENCY: Minerals Management Service, 
Interior. 
ACTION: Notice of the receipt of a 


proposed development operations 
coordination document (DOCD). 


SUMMARY: Notice is hereby given that 
Walter Oil & Gas Corporation has 
submitted a DOCD describing the 
activities it proposes to conduct on 
Lease OCS-G 4824, Block 90, Eugene 
Island Area, offshore Louisiana. 
Proposed plans for the above area 
provide for the development and 
production of hydrocarbons with 
support activities to be conducted from 
an onshore based located at Intracoastal 
City, Louisiana. 


DATE: The subject DOCD was deemed 
submitted on July 11, 1986. Comments 
must be received within 15 days of the 
date of this Notice or 15 days after the 
Coastal Managment Section receives a 
copy of the DOCD from the Minerals 
Management Service. 


ADDRESSES: A copy of the subject 
DOCD is available for public review at 
the Office of the Regional Director, Gulf 
of Mexico OCS Region, Minerals 
Management Service, 1420 South 
Clearview Pkwy., Room 114, New 
Orleans, Louisiana (Office Hours: 9 a.m. 
to 3:30 p.m., Monday through Friday). A 
copy of the DOCD and the 
accompanying Consistency Certification 
are also available for public review at 
the Coastal Managment Section Office 
located on the 10th Floor of the State 
Lands and Natural Resources Building, 
625 North 4th Street, Baton Rouge, 
Louisiana (Office Hours: 8 a.m. to 4:30 
p.m., Monday through Friday). The 
public may submit comments to the 
Coastal Managment Section, Attention 
OCS Plans, Post Office Box 44396, Baton 
Rouge, Louisiana 70805. 


FOR FURTHER INFORMATION CONTACT: 
Angie Gobert; Minerals Management 
Service, Gulf of Mexico OCS Region, 
Field Operations, Plans, Platform and 
Pipeline Section; Exploration/ 
Development Plans Unit, Phone (504) 
736-2876. 


SUPPLEMENTARY INFORMATION: The 
purpose of this Notice is to inform the 
public, pursuant to sec. 25 of the OCS 
Lands Act Amendments of 1978, that the 
Mineral Management Service is 
considering approval of the DOCD and 
that it is available for public review. 


Additionally, this Notice is to inform the 

public, pursuant to § 930.61 of Title 15 of 
the CFR, that the Coastal Management 
Section/Louisiana Department of 
Natural Resources is reviewing the 
DOCD for consistency with the 
Louisiana Coastal Resources Program. 


Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected States, executives of affected 
local governments, and other interested 
parties became effective December 13, 
1979 (44 FR 53685). 

Those practices and procedures are 
set out in revised § 250.34 of Title 30 of 
the CFR. 

Dated: July 15, 1986. 

J. Rogers Pearcy, 

Regional Director, Gulf of Mexico OCS 
Region. 

[FR Doc. 86-16486 Filed 7-22-86; 8:45 am] 
BILLING CODE 4310-MR-M 


Oil and Gas Operations on the Outer 
Continental Shelf (OCS); Continuation 
of Sale 107 Prelease Process 


AGENCY: Minerals Management Service. 
Interior. 


ACTION: Notice of continuation of 
prelease process for sale 107, Navarin 
Basin. 


SUMMARY: This Notice informs the 
public of the decision to proceed with 
the Outer Continental Shelf oil and gas 
leasing presale process for Sale 107, 
Navarin Basin. 


SUPPLEMENTARY INFORMATION: On April 
28, 1986, a Request for Supplemental 
Information was published in the 
Federal Register at 51 FR 15851. Its 
purpose was to determine if the current 
level of industry interest warranted 
continuing the presale planning process 
for this offshore sale. The comment 
period closed on June 12, 1986, with 11 
responses being received. 

It has been determined that the 
presale process will continue, although 
the proposed sale date has been moved 
from March 1988 to mid-1988. 


Dated: April 14, 1986. 
Wm. D. Bettenberg, 
Director, Minerals Management Service. 
[FR Doc. 86-16505 Filed 7~22-86; 8:45 am} 
BILLING CODE 4310-MR-M 


INTERNATIONAL TRADE 
COMMISSION 


[Investigation No. 701-TA-270 (Final)] 


Certain Brass Sheets and Strips From 
France 


Correction: 

In the Federal Register of Wednesday, 
July 2, 1986, FR Doc. 86-14991, 
Background, Line 8. “Brazil” is changed 
to “France”. 

By Order of the Commission. 

Issued: July 16, 1986. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 86-16571 Filed 7-22-86; 8:45 am} 
BILLING CODE 7020-02-M 


[investigation No. 337-TA-244] 


insulated Security Chests, Decision 
Not To Review initial Determination 
Amending the Compiaint and Notice of 
Investigation To Add Three 
Respondents 


AGENCY: International Trade 
Commission. 

ACTION: Nonreview of an initial 
determination adding three respondents 
to the above—captioned investigation. 


SUMMARY: Notice is hereby given that 
the Commission has determined not to 
review an initial determination (ID) 
(Order No. 6) issued by the presiding 
administrative law judge (ALJ) in the 
investigation granting motions of 
complainant John D. Brush & Co., Inc. 
(Brush) to add the following firms as 
respondents: Handyman of San Diego, 
California, EP Industrial Co., Ltd., of 
Taiwan, and Saga Pacific Trading Co., 
Ltd., of Taiwan. 

FOR FURTHER INFORMATION CONTACT: 
Edwin J. Madaj, Jr., Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-523- 
0148. 

SUPPLEMENTARY INFORMATION: The 
authority for the Commission’s 
disposition of this matter is contained in 
section 337 of the Tariff Act of 1930 (19 
U.S.C. 1337) and in § 210.53 of the 
Commission's Rules of practice and 
procedure (19 CFR 210.53). 

On May 12, 1986, and May 16, 1986, 
complainant Brush filed motions to add 
handyman, EP Industrial Co., Ltd., and 
Saga Pacific Trading Co., Ltd., as 
respondents. Complainant Brush also 
moved to add Crown Colony of 
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Compton, California, as a respondent. 
On May 21, 1986, complainant withdrew 
its request to add Crown Colony as a 
respondent. The AL] issued an ID 
granting the motions on June 16, 1986 
(except the request to join Crown 
Colony, which was denied as 
withdrawn). No petitions for review 
were filed, nor were any comments from 
other Government agencies received. 

Copies of the ALJ's ID and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 701 E 
Street NW., Washington, DC 20436, 
telephone 202-523-0161. 

Hearing-impaired individuals are 
advised that information concerning this 
investigation can be obtained by 
contacting the Commission’s TDD 
terminal on 202-724-0002. 


By order of the Commission. 
Issued: July 14, 1986. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 86-16572 Filed 7-22-86; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 337-TA-244] 


Insulated Security Chests; Decision 
Not To Review Initial Determination 
Amending the Complaint and Notice of 
investigation to Add Allegations of 
False Advertising 


AGENCY: International Trade 
Commission. 

ACTION: Nonreview of an initial 
determination adding allegations of 
false advertising to the above-captioned 
investigation. 


SUMMARY: Notice is hereby given that 
the Commission has determined not to 
review an initial determination (ID) 
(Order No. 7) issued by the presiding 
administrative law judge (ALJ) in the 
investigation granting the motion of 
complainant John D. Brush & Co. 
(Brush), to amend the complaint and 
notice of investigation to add allegations 
of false advertising under section 43(a) 
of the Lanham Act of 1946, 15 U.S.C. 
1125(a). 

FOR FURTHER INFORMATION CONTACT: 
Edwin J. Madaj, Jr., Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-523- 
0148. 

SUPPLEMENTARY INFORMATION: The 
authority for the Commission's 
disposition of this matter is contained in 
section 337 of the Tariff Act of 1930 (19 
U.S.C. 1337) and in § 210.53 of the 


Commission's Rules of practice and 
procedure (19 CFR 210.53). 

On May 22, 1986, complainant Brush 
filed a motion to amend the complaint 
and notice of investigation (Motion 244- 
5) to include allegations of false 
advertising and disparagement in 
violation of section 43(a) of the Lanham 
Act of 1946, 15 U.S.C. 1125({a). On May 
28, 1986, the Commission investigative 
attorney (IA) filed a response supporting 
Brush’s motion. On June 2, 1986, 
respondents Saga International, Inc., 
Builder's Emporium, Inc. and Fedco, Inc., 
filed a response opposing complainant's 
motion. On June 17, 1986, the 
administrative law judge (ALJ) issued an 
ID granting the motion to amend the 
complaint and notice of investigation 
(styling the claims of disparagement 
made by Brush as another false 
advertising claim). The ALJ found that 
Brush had shown good cause for 
amendment of the complaint and notice 
of investigation and that respondents 
would not be prejudiced by the 
proposed amendment. No petitions for 
review were filed nor were any 
Government agency comments received. 

Copies of the ALJ’s ID and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 701 E. 
Street NW., Washington, DC 20436, 
telephone 202-523-0161. 

Hearing-impaired individuals are 
advised that information concerning this 
investigation can be obtained by 
contacting the Commission’s TDD 
terminal on 202-724-0002. 

By order of the Commission. 

Issued: July 14, 1986. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 86-16573 Filed 7-22-86; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 701-TA-272 (Final)] 


Operators for Jalousie and Awning 
Windows From El Salvador 


AGENCY: United States International 
Trade Commission. 

ACTION: Institution of a final 
countervailing duty investigation. 


SUMMARY: The Commission hereby gives 
notice of the institution of final 
countervailing duty investigation No. 
701-TA-272 (Final) under section 705(b) 
of the Tariff Act of 1930 (19 U.S.C. 
167d(b)) to determine whether an 
industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
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an industry in the United States is 
materially retarded, by reason of 
imports from El Salvador of operators 
suitable for use with jalousie and 
awning windows, provided for in item 
647.03 of the Tariff Schedules of the 
United States, which have been found 
by the Department of Commerce, in a 
preliminary determination, to be 
subsidized by the Government of El 
Salvador. 

Pursuant to a request from petitioner 
under section 705(a)(1) of the Act (19 
U.S.C. 1671d(a)(1)), Commerce has 
extended the date for its final 
determination in this investigation to 
coincide with the date of its final 
determination in an ongoing 
antidumping investigation on operators 


. for jalousie and awning windows from 


El Salvador. Accordingly, the 
Commission will not establish a 
schedule for the conduct of the 
countervailing duty investigation until 
Commerce makes a preliminary 
determination in the antidumping 
investigation (currently scheduled for 
August 28, 1986). . 

For further information concerning the 
conduct of this investigation, hearing 
procedures, and rules of general 
application, consult the Commission’s 
Rules of practice and procedure, part 
207, subparts A and C (19 CFR part 207), 
and part 201, subparts A through E (19 
CFR part 201). 

EFFECTIVE DATE: June 18, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Lynn Featherstone (202-523-0242), 
Office of Investigations, U.S. 
International Trade Commission, 701 E 
Street NW., Washington, DC 20436. 
Hearing-impaired individuals are 
advised that information on this matter 
can be obtained by contacting the 
Commission’s TDD terminal on 202-724— 
0002. 


SUPPLEMENTARY INFORMATION: 
Background.—This investigation is 
being instituted as a result of an 
affirmative preliminary determination 
by the Department of Commerce that 
certain benefits which constitute 
subsidies within the meaning of section 
701 of the Act (19 U.S.C. 1671) are being 
provided to manufacturers, producers, 
or exporters in El Salvador of operators 
for jalousie and awning windows. The 
investigation was requested in a petition 
filed on March 19, 1986, by Anderson 
Corp., San Juan, PR, and Caribbean Die 
Casting Corp., Bayamon, PR. In response 
to that petition the Commission 
conducted a preliminary countervailing 
duty investigation and, on the basis of 
information developed during the course 
of that investigation, determined that 
there was a reasonable indication that 
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an industry in the United States was 
materially injured by reason of imports 
of the subject merchandise (51 FR 17683, 
May 14, 1986). 

Participation in the investigation.— 
Persons wishing to participate in this 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission's rules (19 
CFR 201.11), not later than twenty-one 
(21) days after the publication of this 
notice in the Federal Register. Any entry 
of appearance filed after this date will 
be referred to the Chairman, who will 
determine whether to accept the later 
entry for good cause shown by the 
person desiring to file the entry. 

Service list.—Pursuant to § 201.11(d) 

of the Commission's rules (19 CFR 
201.11(d)), the Secretary will prepare a 
service list containing the names and 
addresses of all persons, or their 
representatives, who are parties to this 
investigation upon the expiration of the 
period for filing entries of appearance. 
In accordance with §§ 201.16{c) and 
207.3 of the rules (19 CFR 201.16(c) and 
207.3), each document filed by a party to 
the investigation must be served on all 
other parties to the investigation (as 
identified by the service list), and a 
certificate of service must accompany 
the document. The Secretary will not 
accept a document for filing without a 
certificate of service. 
AUTHORITY: This investigation is being 
conducted under authority of the Tariff 
Act of 1930, Title VII. This notice is 
published pursuant to § 207.20 of the 
Commission’s rules (19 CFR 207.20). 

By order of the Commission. 

Issued: July 14, 1986. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 86-16574 Filed 7-22-86; 8:45 am] 
BILLING CODE 7020-02-M 


[investigation No. 337-TA-243] 
Luggage Products; Commission 
Decision Not To Review Initial 
Determinating Termination 
investigation as to One Respondent 
on the Basis of a Settlement 
Agreement 


AGENCY: U.S. International Trade 
Commission. 

ACTION: Termination of investigation as 
to one respondent on the basis of a 
settlement agreement. 


SUMMARY: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review an initial determination (ID) 
granting a joint motion to terminate the 


investigation as to respondent Pedro 
Companies (Inc.) on the basis of a 
settlement agreement. 


FOR FURTHER INFORMATION CONTACT: 
Randi §. Field, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-523- 
0261. 


SUPPLEMENTARY INFORMATION: On 
February 12, 1986, Lenox Incorporated 
(Lenox) filed a section 337 complaint 
with the Commission alleging unfair 
methods of competition and unfair acts 
in the importation and domestic sale of 
certain luggage products by reason of 
alleged (1) violations of section 43(a) of 
the Lanham Act; (2) common-law 
trademark infringement; (3) trademark 
dilution; (4) trade dress 
misappropriation; (5) passing off; and (6) 
unfair competition. The Commission’s 
notice of investigation listed twelve 
respondents, including Pedro, which 
were alleged to be in violation of section 
337. On June 2, 1986, complainant Lenox 
through its Division Hartmann Luggage 
Company (Hartmann), and respondent 
Pedro Companies (Inc.) (Pedro) filed a 
joint motion to terminate the 
investigation as to respondent Pedro on 
the basis of a settlement agreement. On 
June 18, 1986, the presiding 
administrative law judge issued an ID 
(Order No. 14) granting the joint motion 
and terminating the investigation as to 
Pedro on the basis of the settlement 
agreement. No petitions for review or 
comments from the public or 
Government agencies concerning the ID 
were received. 

This action it taken under the 
authority of section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337) and Commission 
rule § 210.53 (19 CFR 210.53). 

Copies of the ID and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 701 E 
Street NW., Washington, DC 20436, 
telephone 202-523-0161. Hearing- 
impaired persons are advised that 
information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-724- 
0002. 

By order of the Commission. 

Issued: July 15, 1986. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 86-16576 Filed 7-22-86; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 337-TA-237] 


Miniature Hacksaws; Commission 
Decision To Affirm in Part and Reverse 
in Part an Initial Determination 
Amending Complaint; investigation To 
Add Ten Respondents 


AGENCY: International Trade 
Commission. 


ACTION: Affirmance in part and reversal 
in part of initial determination amending 
complaint and notice of investigation to 
add ten respondents. 


SUMMARY: Notice is hereby given that 
the U.S. International Trade 
Commission has affirmed in part and 
reversed in part an initial determination 
(Order No. 10) issued in the above- 
captioned investigation amending the 
complaint and notice of investigation to 
add the respondents. The Commission 
has affirmed the initial determination to 
the extent that it amends the complaint 
and notice of investigation to add 
Borsumij Wehry (USA), Inc. In all other 
respects the initial determination is 
reversed. 


FOR FURTHER INFORMATION CONTACT: 
Clark Lutz, Esq. Office of the General 
Counsel, U.S. International Trade 

Commission, telephone 202-523-1641. 


SUPPLEMENTARY INFORMATION: This 
action is taken under the authority of 
section 337 of the Tariff Act of 1930 (19 
U.S.C. 1337) and § 210.22 of the 
Commission's Rules of Practice and 
Procedure (19 CFR 210.22). 


On March 5, 1986, complainant The 
Stanley Works filed a motion (Motion 
No. 237-9) to amend the complaint and 
notice of investigation in the above- 
captioned investigation to add ten 
respondents. The presiding 
administrative law judge issued an 
initial determination granting the motion 
on April 7, 1986. On May 9, 1986, the 
Commission issued notice of its decision 
to review the administrative law judge's 
initial determination. 


Copies of the Commission's action 
and order, the ALJ's initial 
determination, and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, United 
States International Trade Commission, 
701 E Street NW., Washington, DC 
20436, telephone 202-523-0161. Hearing- 
impaired persons are advised that 
information on this matter can be 
obtained by contacting the 





Commission's TDD terminal on 202-724— 
0002. 

By order of the Commission. 

Issued: July 14, 1986 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 86-16578 Filed 7-22-86; 8:45 am] 
BILLING CODE 7020-02-M 


[investigations Nos. 701-TA-280 
(Preliminary) and 731-TA-337 (Preliminary)] 


Paint Filters and Strainers From Brazil 


AGENCY: International Trade 
Commission. 

ACTION: institution of preliminary 
countervailing duty and antidumping 
investigation and scheduling of a 
conference ‘to be held in connection with 
the investigations. 


SumMAaRy: The Commission hereby gives 
notice of the e institution of preliminary 


703(a) of the Tariff Act of 1930 {19 U.S.C. 
1671b{a}) to:determine whether there is 
a reasonable indication that an industry 
in the United States is materially 
injured, or is threatened with material 
injury, or the establishment of an 
industry in the United States is 
materiafly retarded, by reason of 
imports from Brazil of paint filters and 
strainers of paper, containing cotten 
gauze, provided for in item 256.90 of the 
Tariff Schedules ef the United States 
(TSUS), or of cotton gauze, containing 
paper, provided for in TSUS item 386.53, 
which are alleged to be.subsidized by 
the Government of Brazil. 

The Commission also gives notice of 
the institution of preliminary 
antidumping investigation No. 731-TA- 
337 (Preliminary) under section '733[a) of 
the Tariff Act of 1930 (19 UW:S:C. 
1673b(a)) to determine whether there is 
a reasonable indicetion that an industry 
in the United States is materially 
injured, or is threatened ‘with material 
injury, or the establishment of an 
industry in the United States is 
materially retarded, by reason of 
imports from Brazil ef paint filters and 
strainers of paper, containing cotton 
gauze, provided for in TSUS item 256.90, 
or of cotton gauze, containing paper, 
provided for in TSUS item 386.53, which 
are alleged to be sold in the United 
States at less than fair value. As 
provided in sections 703({a) and 733{a) of 
the Act, the Commission must complete 
preliminary countervailing duty and 
antidumping investigations in 45 days, 
or in these cases by August 29, 1986. 

For further information concerning the 
product of these investigations and rules 


of general application, consult the 
Commission's Rules of Practice and 
Procedure, Part 207, subparts A and B 
(19 CFR 207), and part 201, subparts A 
through E (19 CFR Part 201). 

EFFECTIVE DATE: July 15, 1986. 

FOR FURTHER INFORMATION CONTACT: 
David Coombs (202-523-1376), Office of 
Investigations, U.S. International Trade 
Commission, 701 E Street NW.., 
Washington, DC 20436. Hearing- 
impaired individuals may obtain 
information on this matter by contacting 
the Commission's TDD terminal on 202- 
724-0002. Information may also be 
obtained via electronic mail by 
accessing the Office af investigation's 
remote bulletin board system for 
personal computers at 202-S23-0103. 


SUPPLEMENTARY INFORMATION: 


Background 

These investigations are being 
instituted in response to a petition filed 
on July 15, 1986, by the Louis M. Gerson 
Go., Middleboro, Massachusetts. 


Participation in the investigation 


Persons wishing to participate in the 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission's rules (19 
CFR 201.11), not later than seven (7) 
days after publication of this notice in 
the Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairman, who will 
determine whether te accept the late 
entry for good cause shown by the 
person desiring to file the entry. 


Service list 


Pursuant to § 201.11{¢) ef the 
Gommission's rules {29 CFR 201.11(d}), 
the Secretary will prepare a service list 
containing the names and addresses of 
all persons, er their representatives, 
who are parties to fhese investigations 
upen the expiration of the period for 
filing entries of appearance. In 
accordance with $§ 201.26{c).and 207.3 
of the rules [19 CFR 201.16{c) and 207.3), 
each document filed by a party to the 
investigations must be served on all 
other parties to ‘the investigations (as 
identified by the service list), and a 
certificate of service must accompany 
the document. The Secretary will not 
accept a document for filing without a 
certificate of service. 


Conference 


The Commission's Director of 
Operations has scheduled a conference 
in connection with these investigations 
for 9:30 a.m. on August'6, 1986, at the 
U.S. International Trade Commission 
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Building, 701 £ Street NW., Washington, 
DC. Parties wishing to participate in the 
conference should contact Robert 
Eninger (201-523-0312) not later than 
August 4, 1986, to arrange for their 
appearance. Parties in support of the 
imposition of countervailing and/or 
antidumping duties in these 
investigations and parties in opposition 
to the imposition of such duties will 
each be collectively allocated one hour 
within which to make an oral 


presentation at the conference. 
Written submissions 

Any person may submit to the 
Commission on or before August 8, 1986, 
a written statement of infermation 
pertinent to the subject of the 
investigations, as provided in §207.15 of 
the Commission's rules {19 CFR 207.15). 
A signed original and fourteen (14) 
copies of each submission must be filed 
with the Secretary to the Commission in 
accordance with § 201% of the rules {19 
CFR 201.8). All written submission 
except for confidential business data 
will be available for public inspection 
during regular ‘business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary to the Commission. 

Any business information for which 
confidential treatment is desired must 
be submitted separately. The envelope 
and all pages of such submissions must 
be clearly labeled “Confidential 
Business Information.” Confidential 
submissions and requests for 
confidential treatment must conform 
with the requirements of § 201:6 of the 
Commission's rules (19 ‘CFR 201.6). 
Authority: These investigations are being 
conducted under authority of the Tariff Act of 
1930, title VII. This notice is published 
pursuant to 207.12 of the Commission's rules 
(19 CFR 207.12.) 

By order of the Commiasion. 

Issued: July 17, 1986. 

Kenneth R. Mason 

Secretary 

[FR Doc. 86-16579 Filed 7-22-86; 8:45 am] 
BILLING CODE 7020-02-48 


[investigation No. 337-TA-233] 


Pharmaceutical Closures; Commission 
Decision Not To Review initial 
Determination Granting Motion To 
Terminate Investigation on the Basis 
of a Settlement Agreement 


AGENCY: International Trade 
Commission. 

ACTION: Nonreview of an initial 
determination terminating the 
investigation on the basis of a 
settlement agreement between 
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complainant West and the last three 
remaining respondents. 


SUMMARY: Notice is hereby given that 
the Commission has determined not to 
review an initial determination (ID) 
(Order No. 8) granting the joint motion 
to terminate the investigation the basis 
of a settlement agreement between 
West and the Tompkins-Schubert 
respondents. 

FOR FURTHER INFORMATION CONTACT: 
Carolyn E. Galbreath, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-523- 
0143. 


SUPPLEMENTARY INFORMATION: The 
authority for disposition of the matter is 
contained in section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337) and in 
Commission rule § 210.53 (19 CFR 
210.53). 

Pursuant to a complaint filed by the 
West Company (West) on November 8, 
1985, the Commission instituted an 
investigation under section 337 of the 
Tariff Act of 1930, 19 U.S.C. 1337, of 
allegations of unfair methods of 
competition and unfair acts in the 
importation and sale of certain 
pharmaceutical closures. Tompkins 
Rubber Company, Tompkins Seals, Inc., 
and Schubert Sales A/S (collectively 
referred to as the Tompkins-Schubert 
respondents) were named as 
respondents on the basis of allegations 
of registered and common-law 
trademark infringement and trade dress 
infringement in violation of the Lanham 
Act, 15 U.S.C. 1114 and 1125. 

On June 2, 1986, complainant West 
and the Tompkins-Schubert respondents 
entered into a settlement agreement. On 
June 6, 1986, pursuant to Commission 
rule § 210.51 (19 CFR 210.51), the parties 
filed a joint motion to terminate the 
investigation the basis of the settlement 
agreement (Motion 233-7). On June 13, 
1986 the Commission investigative 
attorney (IA) filed a response in support 
of the motion. The AL] issued an ID on 
June 19, 1986, granting the joint motion 
to terminate. The Commission did not 
receive any petitions for review of the 
ID or any Government agency or public 
comments. 

Copies of the ALJ's ID and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 701 E 
Street NW., Washington, DC 20436, 
telephone 202-523-0161. Hearing- 
impaired individuals are advised that 
information concerning this 
investigation can be obtained by 


contacting the Commission’s TDD 
terminal on 202-724-0002. 


By order of the Commission. 
Issued: July 14, 1986. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 86-16580 Filed 7-22-86; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigations Nos. 731-TA-338 through 
340 (Preliminary)] 


Urea From the German Democratic 
Republic, Romania, and the Union of 
Soviet Socialist Republics 


AGENCY: International Trade 
Commission. 
ACTION: Institution of preliminary 
antidumping investigations and 
scheduling of a conference to be held in 
connection with the investigations. 
SUMMARY: The Commission hereby gives 
notice of the institution of preliminary 
antidumping investigations Nos. 731- 
TA-338 through 340 (Preliminary) under 
section 733(a) of the Tariff Act of 1930 
(19 U.S.C. 1673b{a)) to determine 
whether there is a reasonable indication 
that an industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from the German Democratic 
Republic (investigation No. 731-TA-338 
(Preliminary)), Romania (investigation 
No. 731-TA-339 (Preliminary)), and the 
Union of Soviet Socialist Republics 
(investigation No. 731-TA-340 
(Preliminary)) of urea, provided for in 
item 480.30 of the Tariff Schedules of the 
United States, which are alleged to be 
sold in the United States at less than fair 
value. As provided in section 733(a), the 
Commission must complete preliminary 
antidumping investigations in 45 days, 
or in these cases by September 2, 1986. 
For further information concerning the 
conduct of these investigations and rules 
of general application, consult the 
Commission's Rules of Practice and 
Procedure, Part 207, Subparts A and B 
(19 CFR Part 207), and Part 201, Subparts 
A through E (19 CFR Part 201). 
EFFECTIVE DATE: July 16, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Tedford Briggs (202-523-4612), Office of 
Investigations, U.S. International Trade 
Commission, 701 E Street NW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202-724- 
0002. 


SUPPLEMENTARY INFORMATION: 


Background 


These investigations are being 
instituted in response to a petition filed 
on July 16, 1986, by counsel on behalf of 
The Ad Hoc Committee of Domestic 
Nitrogen Producers. ! 


Participation in the investigations 


Persons wishing to participate in these 
investigations as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission’s rules (19 
CFR § 201.11), not later than seven (7) 
days after publication of this notice in 
the Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 


Service list 


Pursuant to § 201.11(d) of the 
Commission’s rules (19 CFR 201.11{d)), 
the Secretary will prepare a service list 
containing the names and addresses of 
all persons, or their representatives, 
who are parties to these investigations 
upon the expiration of the period for 
filing entries of appearance. In 
accordance with § 201.16(c) and 207.3 of 
the rules (19 CFR 201.16(c) and 207.3), 
each document filed by a party to the 
investigations must be served on all 
other parties to the investigations (as 
identified by the service list), and a 
certificate of service must accompany 
the document. The Secretary will not 
accept a document for filing without a 
certificate of service. 


Conference 


The Director of Operations of the 
Commission has scheduled a conference 
in connection with these investigations 
for 9:30 a.m. on August 8, 1986, at the 
U.S. International Trade Commission 
Building, 701 E Street NW., Washington, 
DC. Parties wishing to participate in the 
conference should contact Tedford 
Briggs (202-523-4612) not later than 
August 1, 1986, to arrange for their 
appearance. Parties in support of the 
imposition of antidumping duties in 
these investigations and parties in 
opposition to the imposition of such 
duties will each be collectively allocated 


1The Ad Hoc Committee of Domestic Nitrogen 
Producers comprises the following: Agrico Chemical 
Co., Tulsa, OK; American Cyanamid Co., Wayne, 
NJ; CF Industries, Long Grove, IL; Farmland 
Industries, Inc., Kansas City, MO; First Mississippi 
Corp., Jackson, MS; Mississippi Chemical Corp., 
Yazoo City, MS; Terra Chemicals International, 
Sioux City, IA; and W.R. Grave & Co., New York, 
NY. 





one hour within which to make an oral 
presentation at the conference. 


Written submissions 


Any person may submit to the 
Commission on or before August 13, 
1986, a written statement of information 
pertinent to the subject of the 
investigations, as provided in § 207.15 of 
the Commission's rules (19 CFR 207.15). 
A signed original and fourteen (14) 
copies of each submission must be filed 
with the Secretary to the Commission in 
accordance with § 201.08 of the rules (19 
CFR § 201.8). All written submissions 
except for confidential business data 
will be available for public inspection 
during regular business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary to the Commission. 

Any business information for which 
confidential treatment is desired must 
be submitted separately. The envelope 
and all pages of such submissions must 
be clearly labeled “Confidential 
Business Information.” Confidential 
submissions and requests for 
confidential treatment must conform 
with the requirements of § 201.6 of the 
Commission's rules (19 CFR 201.6). 

Authority: This investigation is being 
conducted under authority of the Tariff Act of 
1930, title VII. This notice is published 
pursuant to § 207.12 of the Commission's 
rules (19 CFR 207.12). 

By order of the Commission. 

Issued: July 17, 1986. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 86-16581 Filed 7-22-86; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


[Docket No. AB-28 (Sub-No. 11X)] 


Central of Georgia Raliroad Co.; 
Abandonment Exemption; Between 
Torbit and Gough, GA 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


sumMaARY: The Commission exempts 
from prior approval under 49 U.S.C. 
10903, et seq., the abandonment by 
Central of Georgia Railroad Company of 
3.0 miles of track between Torbit and 
Gough in Burke County, GA, subject to 
standard labor protective conditions. 
DATES: This exemption is effective 
August 22, 1986. Petitions to stay must 
be filed by August 7, 1986, and petitions 
for reconsideration must be filed by 
August 18, 1986. 


ADDRESSES: Send pleadings referring to 

Docket No. AB-28 (Sub-No. 11X) to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioner's representative: Nancy S. 
Fleischman, Norfolk Southern 
Corporation, 1050 Connecticut Ave. 
NW, Suite 740, Washington, DC 20036. 

FOR FURTHER INFORMATION CONTACT: 

Donald J. Shaw, Jr., (202) 275-7245. 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy of the full decision, write to T.S. 

InfoSystems, Inc., Room 2229, Interstate 

Commerce Commission Building, 

Washington, DC 20423 or call 289-4357 

(DC Metropolitan Area) or toll free (800) 

424-5403. 

Decided: July 15, 1986. 

By the Commission, Chairman Gradison, 
Vice Chairman Simmons, Commissioners 
Sterrett, Andre, and Lamboley. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 86-16511 Filed 7-22-86; 8:45 am] 

BILLING CODE 7035-01-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


industry Study Findings on Certain 
Metal Castings 


On June 2, 1986, the U.S. International 
Trade Commission (ITC) determined 
that increased imports of certain metal 
castings are not a substantial cause of 
serious injury or the threat thereof to the 
domestic industry for purposes of the 
import relief provisions of the Trade Act 
of 1974. (51 FR 21255) 

Section 224 of the Trade Act directs 
the Secretary of Labor to initiate an 
industry study whenever ITC begins an 
investigation under the import relief 
provisions of the Act. The purpose of the 
study is to determine the number of 
workers in the domestic industry 
petitioning for relief who have been or 
are likely to be certified as eligible for 
adjustment assistance, and the extent to 
which existing programs can facilitate 
the adjustment of such workers to 
import competition. The Secretary is 
required to make a report of this study 
to the President and also make the 
report public (with the exception of 
information which the Secretary 
determines to be confidential). 

The U.S. Department of Labor has 
concluded its report on certain metal 
castings. The report found as follows: 

1. The number of production and 
production-related workers engaged in 
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making certain metal castings has 
generally trended down from 1981 
through 1985. Temporary layoffs were 
expected at 27 establishments, and 
permanent layoffs were anticipated at 
13 plants. 

2. Department of Labor (DOL) has 
received and processed 187 petitions for 
trade adjustment assistance involving 
workers in the metal castings industry 
since April 3, 1975, the effective date of 
the adjustment assistance program, 
including 128 petitions through the 
January 1981-April 1986 period. Thirty- 
four petitions were certified covering 
5,582 workers, and 89 petitions were 
denied involving 16,355 workers. Five 
petitions were terminated or withdrawn. 
An additional three petitions covering 
industry workers were in process as of 
the report date. 

As of December 31, 1985, DOL had 
paid out $14.6 million in trade 
readjustment allowances (TRA) to 7,079 
workers formally employed in plants 
producing metal casting products. Job 
search allowances of $7,049 were paid 
out to 43 foundry workers; job relocation 
allowances of $17,639 were paid to 24 
industry workers, and 1,503 workers had 
entered training as of December 31, 
1985. 

3. Most of the production worker 
occupations in the metal castings 
industry are skilled or semi-skilled. 
Workers generally move through lines of 
progression in each department, 
although movement across department 
lines is not uncommon. Many 
occupations although low in skill level 
are critical to the castings operations. 
Many foundries also require workers to 
perform more than one job. This is 
especially true in smaller foundries. 

Skilled and highly skilled workers 
account for nearly one-third of both 
production and production-related 
operations. The highest skill levels are 
in production-related operations. The 
operations with the highest skill levels 
are maintenance, laboratory, melting, 
inspection, and molding. 

All operations have between 30 to 60 
percent semi-skilled labor with the 
exception of maintenance which has a 
very high proportion of highly skilled/ 
skilled labor. 

Unskilled labor appears to be less 
than a quarter of the work force. The 
exception being production-related 
occupations which account for nearly a 
third of unskilled workers. 

4. Unemployment rates for 35 of the 58 
identified areas containing foundries 
exceeded the national rate of 7.3 percent 
(unadjusted) in February 1986. 
Reemployment prospects for present 
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and potentially separated workers in the 
industry appear to be fair. 

5. The TAA program, which was due 
to expire on September 30, 1985, was 
extended as a program from October 1, 
1985 through December 19, 1985 by a 
series of Congressional continuing 
resolutions and legislation. With the 
Third Continuing Resolution of 1985 
(Pub. L. 99-199), statutory authority for 
providing training, job search and 
relocation allowances, and other 
reemployment services was continued 
through September 30, 1986. However, 
authority for paying trade readjustment 
allowances (TRA), or cash payments, to 
workers certified for TAA was allowed 
to expire on December 19, 1985. 

Under existing legislation, DOL 
budgeted an estimated $45.0 million for 
FY 1985 TRA payments and an 
estimated $5.0 million for FY 1986 TRA 
payments payable to qualified workers 
for weeks of retroactive eligibility in FY 
1985. However, on April 7, 1986 the 
President signed into law the 
Consolidate Omnibus Budget 
Reconciliation Act of 1985 (Pub. L. 99- 
272) which among its provisions extends 
the TAA program through September 30, 
1991, provides for retroactive payments 
of TRA back to December 19, 1985, and 
links receipt of TRA benefits to 
participation in job search programs 
(Sections 13001-13009). 

For Fiscal Year (FY) 1985, Congress 
appropriated $26.0 million for training, 
job search and relocation allowances, 
and related services for all eligible 
workers of U.S. import impacted 
industries. In addition, $12.1 million in 
State unobligated funds from FY’s 1983 
and 1984 were available, making a total 
of $38.1 million available for these TAA 
program activities in FY 1985. For FY 
1986, Congress appropriated $26.0 
million, but as a result of the Gramm- 
Rudman-Hollings sequestration that 
amount was reduced to $24.882 million. 
The amount of unobligated funds that 
might be available during FY 1986 was 
not known as of the date this report was 
prepared. ; 

Under the new program, funds 
appropriated for training, job search and 
relocation, and related services for 
eligible workers in FY 1986 remains at 
$24.882 million. However, DOL has now 
budgeted $106 million for TRA payments 
for FY 1986. 

Copies of the Department's report 
containing nonconfidential information 
developed in the course of the 6-month 
investigation may be purchased by 
contacting Elliott Kushner, Office of 
Trade Adjustment Assistance, U.S. 
Department of Labor, 601 D Street NW., 
Room 6020, Washington, DC 20213 
(phone 202-376-8039). 


Signed at Washington, DC, this 11th day of 
July 1986. 
Roberts T. Jones, 
Deputy Assistant Secretary of Labor. 
[FR Doc. 86-16478 Filed 7-23-86; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-16,379] 


Danskin Division of International 
Playtex, inc., Plants Nos. 1, 2, 3, 4 and 
5, York, PA; Amended Certification 
Regarding Eligibility To Apply for 
Worker Adjustment Assistance 


In accordance with section 223 of the 
Trade Act of 1974, the Department of 
Labor issued a certification of eligibility 
to apply for worker adjustment 
assistance on March 27, 1986, applicable 
to all workers of Danskin Division of 
International Playtex, Incorporated, 
Plant #5, York, Pennsylvania. The 
Notice of Certification was published in 
the Federal Register on April 8, 1986 (51 
FR 11992). 

On the basis of additional 
information, the Office of Trade 
Adjustment Assistance, reviewed the 
certification. The additional information 
from the company revealed that workers 
at Plants #1, #2, #3 and #4 of Danskin 
Division of International Playtex, 
Incorporated, York, Pennsylvania were 
integrated into the production of hosiery 
at plant #5 while plant #5 was under 
investigation. Workers at plant #5 in 
York, Pennsylvania were certified for 
adjustment assistance on March 27, 
1986. Layoffs were experienced 
throughout the five plants of the 
Danskin Division of International 
Playtex, Inc., York, Pennsylvania 
beginning in December, 1984. 

The intent of the certification is to 
cover all workers at the Danskin 
Division of International Playtex, 
Incorporated, York, Pennsylvania who 
were affected by the decline in the sales 
or production of hosiery related to 
import competition. The notice, 
therefore, is amended by including 
workers at plants #1, #2, #3, and #4 of 
the Danskin Division of International 
Playtex under the certification issued to 
workers of plant #5 in York, 
Pennsylvania of the instant company. 

The amended notice applicable to 
TA-W-16,379 is hereby issued as 
follows: 

“All workers of Danskin Division of 
International Playtex, Incorporated, 
Plants #1, #2, #3, #4 and #5, York, 
Pennsylvania who became totally or 
partially separated from employment on 
or after December 1, 1984 are eligible to 
apply for adjustment assistance under 
section 223 of the Trade Act of 1974.” 


26479 


Signed at Washington, DC, this 3rd day of 
July, 1986. 


Stephen A. Wandner, 
Deputy Director, Office of Legislation and 
Actuarial Services, UIS. 


[FR Doc. 86-16477 Filed 7-22-86; 8:45 am] 
BILLING CODE 4510-30-M 


Extended Benefits; Unemployment 
insurance Program Letter No. 40-86 


As a result of the enactment of Pub. L. 
99-177, reimbursement to the States of 
the Federal share of extended benefit 
(EB) payments made for check warrants 
dated March 1, 1986, through September 
30, 1986, will be reduced by 6.1 percent. 
The Department of Labor has issued 
instructions regarding billing procedures 
for EB combined-wage claims to all 
State employment security agencies in 
Unemployment Insurance Program 
Letter No. 40-86, which is published 
below: 


Dated: July 18, 1986. 


Roger D. Semerad, 
Assistant Secretary of Labor. 


Directive: Unemployment Insurance Program 
Letter No. 40-86 


To: All State Employment Security Agencies 


From: Barbara Ann Farmer, Acting 
Administrator for Regional Management 


Subject: Effect of Reduced Federal 
Reimbursement for Extended Benefits (EB) 
on Charges to Transferring States on 
Combined-Wage Claims (CWC) 


1. Purpose. To reaffirm the billing 
procedures for EB combined-wage claims and 
to clarify the calculation of amounts 
chargeable to the Federal account on an EB 
combined-wage claim. 

2. References. Sections 251 and 256 of P.L. 
99-177, 20 CFR Part 616, UIPL 14-86 and FM 
48-86. 

3. Background. As a result of the enactment 
of P.L. 99-177, reimbursement of the Federal 
share of extended benefit payments made for 
check warrants dated March 1, 1986 through 
September 30, 1986, will be reduced by 6.1 
percent. (FM 48-86, section 4 B) UIPL 14-86 
explains that States may continue to pay the 
full EB weekly benefit amount and absorb 
from State unemployment funds the reduction 
in Federal reimbursement or amend their 
laws to reduce EB weekly benefit amounts 
(WBA) and maximum extended benefit 
amounts (MBA) by percentages that do not 
exceed the percentage by which the Federal 
share of EB is reduced. 

A question has arisen regarding the amount 
that is chargeable to a transferring State on 
an EB combined-wage claim when the paying 
State elects not to amend its law and pays 
the full EB weekly benefit amount for EB 
checks dated March 1, 1986 through 
September 30, 1986. 





This UIPL is issued to insure accuracy in 
billing on EB combined-wage claims. 

4. Extended Benefit CWC Billing 
Procedures. 20 CFR 616.8 provides that 
entitlement to benefits on combined-wage 
claims is determined under the provisions of 
the law of the paying State. Paragraph (4) of 
section 616.8(f) provides that the paying State 
will charge the transferring State for State 
Extended Benefits in the same manner as for 
State regular benefit; paragraph (f)(2) 
prescribes the formula for computing the 
charges. The provisions of P.L. 99-177 do not 
change these regulations or the billing 
instructions for EB combined-wage claims. 
These regulations and instructions provide 
that the paying State will bill the transferring 
State(s) its full pro rate share for all extended 
benefits paid on State UI claims (excluding 
UCX and UCFE). Each transferring and 
paying State will obtain the appropriate 
reimbursement for its prorated share of State 
EB combined-wage claims paid that are 
shareable from the Federal extended 
unemployment compensation account (the 
paying State obtains payment of all UCFE/ 
UCX-EB from the Federal Employers 
Compensation Account). 

5. Combined Wage Claim Billing 
Procedures—P.L. 99-177. The 6.1 percent 
reduction to the Federal share reimbursement 
applies to all shareable regular and extended 
benefits payments dated March 1 through 
September 30, 1986, regardless of the week 
for which the benefits are being paid. 

a. Completion of Form IB-6. The paying 
State shall identify and separately list, on the 
Statement of Benefits Paid to Combined- 
Wage Claimants, Form IB-6, all EB payments 
dated prior to March 1, 1986. This will enable 
the transferring State(s) to immediately 
identify payments not affected by the 
requirements of P.L. 99-177. 

(1) EB WBA/MBA Reduction. Together 
with the Form IB-6, the paying State shall 
provide in a cover letter to all transferring 
States an explanation of the EB WBA/MBA 
reductions implemented in the paying State 
to satisfy the requirements of P.L. 99-177. If 
the paying State did not reduce EB payments, 
the transferring State must be so advised by 
cover letter or notation on the IB-6. This 
information will enable transferring States to 
accurately calculate the Federal share of the 
benefits paid. 

(2) EB WBA and MBA Reduced Less than 
Federal Share Reduction. If the paying State 
reduced the total EB weekly and maximum 
benefit amounts by a percentage that is Jess 
than the percentage of the Federal share 
reduction (i.e., 50% of WBA/MBA reduced by 
6.1 percent =3.05 percent of total WBA/ 
MBA), the paying State all also separately list 
on the Form IB-6 the EB amounts that would 
have been payable to individuals based on 
the WBA prior to reductions. 

This information must be shown for each 
amount shown for EB payments based on 
reduced WBAs and MBAs. This information 
is necessary for the transferring State's 
calculation of the Federal reimbursable 
share, since charges to the transferring 
States, prorated on the total amount paid will 
not represent an amount that is Federally 
shareable on a 50-50 basis. 

b. Determining the Federally reimbursable 
share of Extended Benefit and Shareable 


Regular payments. Following is the key to the 

formulas used below: 

GRH=Reduction percentage for EB 
reimbursement ordered under the Balanced 
Budget and Emergency Deficit Control Act 
of 1985 (P.L. 99-177) 

FS=Federal share of EB payment to be 
reimbursed to the State after the reduction 
required by P.L. 99-177 

PSS=The prorated State share of the EB 
payments on combined wage claims, 

P=Paying State 

T1=Transferring State 1 

T2=Transferring State 2 
(1) EB WBA/MBA reductions are equal to 

the Federal share reduction. When the 

paying State reduces the EB weekly benefit 
amounts and the potential EB maximum 
benefit amounts by a percentage equal to the 
percentage of the Federal share reduction, the 
paying State and the transferring State(s) are 
entitled to reimbursement from the Federal 
account for 50 percent of the reduced EB 
payment. Accordingly, such States may 
request reimbursement from the Federal 
account in the amount of 50 percent of their 
prorated share of such reduced EB payments. 

The formula to calculate the Federal share 
is as follows: 

FS=PSS + 2 
Example: 

The original EB WBA is $100; the reduced 
EB WBA is $93.90, rounded down according 
to State law to $93.00; P=$46.50; T1 = $46.50. 

The calculations to determine the Federal 
share for P and T1 are: 

FS=PSS~+ 2 

FS=$46.50~+ 2 

FS=$23.25 
Note: In the above example, if the reduced 

WBA is not rounded down to the next lower 

dollar amount, as provided in State law, the 

States are not entitled to reimbursement for 

the .90 cents or for the amount the extended 

compensation paid exceeds the lower dollar 
amount. 

(2) Paying State makes no reduction to EB 
WBA/MBA. When the paying State does not 
reduce the EB weekly amounts (and the 
potential maximum extended benefit 
amounts), the participating States are entitled 
to reimbursement of 46.95 percent of EB 
payments (50 percent Federal share reduced 
by 6.1. percent). Accordingly, the transferring 
and paying States’ reimbursement request 
from the Federal account shall not exceed 
46.95 percent of shareable regular and 
— benefit payments attributable to 
them. 

The formula for calculating the Federal 
share is as follows: 

FS=(PSS+2) minus (GRH x PSS+2) 

Note: From March 1 through September 30, 
1986, “GRH” equals .061. 

Example: 

The EB WBA is $100 and the prorated State 
shares are as follows: P=$45; T1=$35; 
T2=$20. The calculation for the Federal 
share that is reimbursable to T2 is: 
FS=($20+2) minus (.061 x $20+2) 

FS=$10 minus .061 x $10 

FS=$10 minus 0.61 

FS=$9.39 
The Federal shares reimbursable to P and 

T1 are calculated by the same equation. 
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(3) EB WBA/MBA reductions are less than 
the required Federal share reduction. When 
the paying State reduces the WBA/MBA by a 
percentage that is less than the Federal share 
reduction, the transferring and paying States 
are entitled to reimbursement for 50 percent 
of the full EB weekly benefit amounts (prior 
to reduction by the paying State) reduced by 
the full percentage of the Federal share 
reduction (6.1 percent for the period March 1 
through September 30, 1986). 

The formula to calculate the Federal share 
is as follows: 


FS-(PSS of unreduced WBA ~ 2) minus (GRH 
x PSS of unreduced WBA ~+ 2) 


Example: 

The original EB WBA is $100; the paying 
State reduces the WBA/MBA by applying the 
reduction to 50 percent {i.e. reduction =.061 
($100 + 2)=$3.05); rounding down to the next 
lower full dollar amount, the payable EB 
WBA is $96; the participating States prorated 
shares are: P=$48; T1=$48. The calculations 
for the Federal shares reimburseable to P and 
T1 are: : 


FS = ($50 + 2) minus (.061 x $50 + 2) 
FS = $25 minus $1.53 
FS = $23.47 


c. Illustration of Combined Wage Extended 
Benefits Charging. The following examples 
illustrate payments and billings on an EB 
combined-wage claim for checks dated prior 
to March 1, 1986 and checks dated March 1, 
1986 through September 30, 1986. 

The first situation applies to EB checks 
dated prior to March 1, 1986. The EB weekly 
benefits amount is $100; the paying and 
transferring States each provided 50 percent 
of the wages used in the monetary 
determination. Both States would request 
reimbursement for 50 percent of the EB cost 
that is shareable as follows: 

(1) amount billed to transferring State by 
the paying State (50 percent of the EB 
payment), $50. 

(2) amount chargeable to the transferring 
State's Unemployment Fund, $50. 

(3) amount the transferring State is entitled 
to receive in reimbursement from the Federal 
account (EUCA) (50 percent of (2)), $25. 

(4) amount chargeable to the paying State’s 
Unemployment Fund, $25. 

(5) amount the paying State is entitled to 
receive in reimbursement from the EUCA, (50 
percent of $50, its share of the EB payment), 
$25. 

In the second situation, the facts of the EB 
combined-wage entitlement are the same as 
above. The ratio of wages used to determine 
the combined-wage entitlement is 50 percent 
from the transferring State and 50 percent 
from the paying State and the wages yield a 
$100 EB combined-wage weekly benefit 
amount. In this instance, the billing and 
charging of EB payments for checks dated 
March 1, 1986 through September 30, 1986 are 
as follows: 

(1) amount the transferring State is billed 
by the paying State, $50. 

(2) amount chargeable to the transferring 
State’s Unemployment Fund, $50. 

(3) amount the transferring State is entitled 
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to receive in reimbursement from the Federal . 


account (EUCA) (50 percent of (2) reduced by 
6.1 percent, or FS = (PSS + 2) minus (GRH 
xX PSS +2), $23.47. 

(4) amount chargeable to the paying State's 
Unemployment Fund, $50. 

(5) amount the paying State is entitled to 
receive in reimbursement from the Federal 
account (EUCA) (50 percent of (4) reduced by 
6.1 percent, or FS = (PSS + 2) minus (GRH 
x PSS +2) $23.47. 

The Federal share of EB payments after the 
reduction required by P.L. 99-177 will also be 
affected by other provisions of the Federal- 
State Extended Unemployment 
Compensation Act of 1970 which limit 
reimbursement to the States from the Federal 
account (i.e., waiting week, rounding down, 
government employers, etc.). 

5. Action Required. Administrators should 
provide the above clarifications and 
instructions to appropriate staff. 

6. Inquiries. Direct inquires to appropriate 
regional office. 


[FR Doc. 86-16479 Filed 7-22-86; 8:45 am] 
BILLING CODE 4510-30-M 


Seoneneecee | (aes = | 


Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance; A. O. 
Smith Electrical Co., et al. 


Petitions have been filed with the 
Secretary of Labor under section 221 (a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221 (a) of the Act. 


The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 


APPENDIX 


6/19/86 | 6/12/86 | TA-W-17,611 
6/26/86 
6/24/86 
6/26/86 
6/26/86 
6/26/86 
6/26/86 
6/20/86 
6/20/86 
6/27/86 
6/30/86 

7/3/86 
6/16/86 
6/19/86 
6/16/86 

7/3/86 
6/11/86 
6/13/86 

7/3/86 
6/24/86 
6/24/86 
6/27/86 
6/24/86 

7/3/86 

7/3/86 

7/3/86 
6/30/86 
6/30/86 

7/7/86 
6/30/86 
6/30/86 

7/8/86 

7/7/86 
6/26/86 

7/3/86 
6/30/86 
6/20/86 
6/20/86 
6/30/86 
6/19/86 
6/17/86 
6/13/86 
6/16/86 
6/12/86 
6/27/86 

7/3/86 
6/30/86 
6/30/86 
6/30/86 
6/27/86 
6/23/86 


6/24/86 
6/24/86 
6/24/86 
6/24/86 
6/24/86 
6/24/86 
6/18/86 
6/18/86 
6/23/86 
6/17/86 
6/30/86 
5/29/86 
6/13/86 
6/10/86 

7/1/86 
4/25/86 
6/10/86 
6/30/86 
6/24/86 
6/16/86 
6/20/86 
6/16/86 
6/23/86 
6/24/86 
6/30/86 
6/26/86 
6/27/86 
6/30/86 
6/24/86 
6/26/86 

7/2/86 

7/1/86 
6/24/86 
6/30/86 
6/25/86 
6/16/86 
6/17/86 
6/26/86 
6/17/86 
6/12/86 
6/11/86 
6/11/86 

6/9/86 
6/11/86 
5/21/86 
5/21/86 
6/24/86 
6/26/66 
6/24/86 
6/10/86 


TA-W-17,613 
TA-W-17,614 
TA-W-17,615 
TA-W-17,616 
TA-W-17,617 
TA-W-17,618 
TA-W-17,619 
TA-W-17,620 
TA-W-17,621 
TA-W-17,622 
TA-W-17,623 
TA-W-17,624 
TA-W-17,625 
TA-W-17,626 
TA-W-17,627.... 


TA-W-17,629 
TA-W-17,630 
TA-W-17,631 


TA-W-17,634 


TA-W-17,636 
TA-W-17,637 
TA-W-17,638 
TA-W-17,639 
TA-W-17,640 
TA-W-17,641 
TA-W-17,642 


TA-W-17,649 
TA-W-17,650 
TA-W-17,651 
TA-W-17,652 
TA-W-17,653 
TA-W-17,654 
TA-W-17,655 
TA-W-17,656 


TA-W-17,632........ 


The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than August 4, 1986. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than August 4, 1986. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street, NW., Washington, 
DC 20213. 

Signed at Washington, DC, this 14th day of 
July 1986. 

Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 


Articles produced 


Fractional horse power electrict motors and component 
parts. 


TA-W-17,612........ 


Candies. 
Hospital medical supplies. 


Aluminum flake, power and pigment. 


& ~—_aatoae 


Electrical kitchen appliances. 
Manufacturers generating boilers and equipment. 
Water vaives control, heater controls. 

Drilling holes for oil. 


TA-W-17,635........ 


TA-W-17,643........ 


TA-W-17,646........ 
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[FR Doc. 16473 Filed 7-22-86; 8:45 am] 
BILLING CODE 4510-30-M 


Notice of Determinations Regarding 


In accordance with section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period July 
7, 1986-July 11, 1986. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated, 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 


Negative Determinations 


In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-16,748; Boise Cascade Corp. 
Rumford, ME 

TA-W-16,731; Weyerhaeuser Co., 
Chehalis, WA 


TA-W-16,711; General Motors Corp., 
Rochester Products Div., Rochester, 
NY 


TA-W-17,135; Tampa Shipyards, Inc., 
Tampa, FL 
In the following cases the 
investigation revealed that criterion (3) 
has not been met for the reasons 
specified. 
TA-W-16,810; Danielle Embroidery 
Corp., Jersey City, NJ 
The investigation revealed that 
criterion (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 
TA-W-16,949; United Embroidery, Inc., 
North Bergen, NJ 
The investigation revealed that 
criterion (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 
TA-W-16,858; Ima Embroidery, Inc., 
Guttenberg, NJ 
The investigation revealed that 
criterion (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 
TA-W-16,811; De Martin Embroidery 
Co., West New York, NJ 


The investigation revealed that 
criterion (1) has not been met. 
Employment did not decline during the 
relevant period as required for 
certification. 

TA-W-16,827; Famax Embroidery, 
Guttenberg, NJ 

The investigation revealed that 
criterion (1) has not been met. 
Employment did not decline during the 
relevant period as required for 
certification. 

TA-W-16,951; V & J] Embroidery 
Corporation, West New York, NJ 


The investigation revealed that 
criterion (1) has not been met. 
Employment did not decline during the 
relevant period as required for 
certification. 

TA-W-16,789; Barila Embroidery Co., 
Fairview, NJ 

The investigation revealed that 
criterion (2) has not been met. Sales did 
not decline during the relevant period as 
required for certification. 

TA-W-16,867; Jabro Lace and Emb., 
Weehawken, NJ 

The investigation revealed that 
criterion (2) has not been met. Sales did 
not decline during the relevant period as 
required for certification. 

TA-W-16,889; Luck Schiffli Fashions, 
West New York, NJ 

The investigation revealed that 
criterion (2) has not been met. Sales did 
not decline during the relevant period as 
required for certification. 


Affirmative Determinations 
TA-W-16,974; General Electric Co., 


Youngstown Lamp Plant, 
Youngstown, OH 


, Accertification was issued covering all 


workers of the firm separated on or after 
December 10, 1984 and before October 1, 
1985. 
TA-W-16,752; George Manufacturing 
Co., Boston, MA 

A certification was issued covering all 
workers of the firm separated on or after 
January 1, 1985 and before March 31, 
1986. 


TA-W-16,705; Lisanne, Inc., Brooklyn, 
NY 


A certification was issued covering all 
workers of the firm separated on or after 
November 18, 1984 and before January 
31, 1986. 

TA-W-16,704; Styleleader Fashions, 
. Waterbury, CT 
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A certification was issued covering all 
workers of the firm separated on or after 
November 18, 1984 and before 
November 30, 1985. 

TA-W-17,123; Lauren Sportswear, Inc., 
West Springfield, MA 

A certification was issued covering all 
workers of the firm separated on or after 
December 12, 1984. 

TA-W-17,179; Steel Mining Co., Inc., 
Somerset Mine, Paonia, CO 

A certification was issued covering all 
workers of the firm separated on or after 
November 1, 1985 and before January 15, 
1986. 

TA-W-16,978; Materson, Inc., Camden, 
AR 


A certification was issued covering all 
workers of the firm separated on or after 
December 5, 1984 and before April 1, 
1986. 


TA-W-16,979; Materson, Inc., Hampton, 
AR 


A certification was issued covering all 
workers of the firm separated on or after 
December 5, 1984 and before April 1, 
1986. 

TA-W-16,706; American Thermostat 
Corp., South Cairo, NY 

A certification was issued covering all 
workers of the firm separated on or after 
January 1, 1985 and before June 14, 1985. 
TA-W-16,735; AT&T Information 

Systems, Phoenix, AZ 

A certification was issued covering all 
workers of the Shop and Warehouse 
separated on or after September 30, 1984 
and before March 31, 1986. 
TA-W-16,734; AT&T Information 

Systems, Dallas TX 

A certification was issued covering all 
workers of the Warehouse separated on 
or after September 30, 1984 and before 
March 31, 1986. 

TA-W-16,737; AT&T Information 
Systems, Ballwin MO 

A certification was issued covering all 
workers of the Shop and Warehouse 
separated on or after September 30, 1984 
and before March 31, 1986. 
TA-W-16,738; AT&T Information 

Systems, Minneapolis, MN 

A certification was issued covering all 
workers of the Warehouse separated on 
or after September 30, 1984. 
TA-W-16,746; AT&T Information 

Systems, Nashville TN 

A certification was issued covering all 
workers of the Shop and Warehouse 
separated on or after September 30, 1984 
and before May 31, 1986. 

TA-W-17,186; AT&T Information 
Systems, Whitestone, NY ~ 

A certificatic:: was issued covering all 

workers of the Shop and Warehouse 


separated on or after February 4, 1985 
and before July 31, 1986. 


TA-W-17,187; AT&T Information 
Systems, Omaha, NE 


A certification was issued covering all 
workers of the Shop and Warehouse 
separated on or after February 4, 1985 
and before January 31, 1986. 


TA-W-16,732; AT&T Information 
Systems, Kent, WA 


A certification was issued covering all 
workers of the Shop separated on or 
after September 30, 1984 and before May 
1, 1986. And a certification was issued 
covering all workers of the Warehouse 
separated on or after September 30, 
1984. 


TA-W-16,733; AT&T Information 
Systems, Miami, FL 


A certification was issued covering all 
workers of the Shop separated on or 
after Sepember 30, 1984 and before 
March 31, 1986. And a certification was 
issued covering all workers of the 
Warehouse separated on or after 
September 30, 1984. 


TA-W-16,739; AT&T Information 
Systems, Plymouth, MI 


A certification was issued covering all 
workers of the Shop separated on or 
after Sepember 30, 1984 and before May 
1, 1986. And a certification was issued 
covering all workers of the Warehouse 
separated on or after September 30, 
1984. and before May 31, 1986. 


TA-W-16,744; AT&T Information 
Systems, Milwaukee, WI 


A certification was issued covering all 
workers of the Shop separated on or | 
after Sepember 30, 1984 and before May 
1, 1986. And a certification was issued 
covering all workers of the Warehouse 
separated on or after September 30, 
1984. and before January 31, 1986. 


Thereby certify that the 
aforementioned determinations were 
issued during the period July 7, 1986— 
July 11, 1986. Copies of these 
determinations are available for 
inspection in Room 6434, U.S. 
Department of Labor, 601 D Street, N.W., 
Washington, D.C. 20213 during normal 
business hours or will be mailed to 
persons who write to the above address. 


Dated: July 15, 1986. 


Glenn M. Zech, 

Acting Director, Office of Trade Adjustment 
Assistance 

[FR Doc. 86-16472 Filed 7-22-86; 8:45 am] 


BILLING CODE 4510-30-M 


(TA-W-16,750] 


Erie Press Systems; Erie, PA; Dismissal 
of Application for Reconsideration 


Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
the Erie Press Systems, Erie, 
Pennsylvania. The review indicated that 
the application contained no new 
substantial information which would 


bear importantly on the Department's 


determination. Therefore, dismissal of 
the application was issued. 
TA-W-16,750; Erie Press Systems, Erie, 

Pennsylvania (July 8, 1986) 

Signed at Washington, DC, this 14th day of 

July 1986. 
Glenn M. Zech, 
Acting Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 86-16474 Filed 7-22-86; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-17,519] 
Termination of investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on June 9, 1986 in response to 
worker petition received on May 20, 
1986 which was filed by the United 
Association of Journeymen and 
Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and 
Canada, Local 485 on behalf of workers 
at Great Northern Paper Company, 
Millinocket, Maine. 

The petitioning group of workers are 
subject to an ongoing investigation for 
which a determination has not yet been 
issued (TA-W-17,314). Consequently, 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 

Signed at Washington, DC, this 2nd day of 
July 1986. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

[FR Doc. 86-16476 Filed 7-22-86; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-16,970] 


Commercial Shearing, Incorporated, 
Salt Lake City, UT; Dismissal of 
Application for Reconsideration 


Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 





Adjustment Assistance for workers at 
the Commercial Shearing, Incorporated, 
Salt Lake City, Utah. The review 
indicated that the application contained 
no new substantial information which 
would bear importantly on the 
Department's determination. Therefore, 
dismissal of the application was issued. 
TA-W-16,970; Commercial Shearing, 
Incorporated, Salt Lake City, Utah (july 
8, 1986) 
Signed at Washington, DC this 14th day of 
July 1986. 
Glenn M. Zech, 
Acting Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 86-16475 Filed 7-22-86; 8:45 am] 
BILLING CODE 4510-30-M 


NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES 


Design Arts Advisory Panel; Meeting 


Pursuant to section 10{a)}(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Design Arts 
Advisory Panel (Overview Section) to 
the National Council on the Arts will be 
held on August 7, 1986, from 9:30 a.m.— 
5:00 p.m. in room 714 of the Nancy 
Hanks Center, 1100 Pennsylvania 
Avenue NW., Washington, DC, 20506. 

A portion of this meeting will be open 
to the public on August 7, from 9:30. 
a.m.—12:00 noon and from 1:30—5:00 
p.m. Topics for discussion will include 
the Five-Year Planning Document, FY 
1988 Guidelines and defining a role for 
the Design Arts Program. 

The remaining session of this meeting 
on August 7, from 12:00—12:30 p.m. is for 
the purpose of discussion and 
development on confidential materials 
and projections regarding FY 1988 
budget to be submitted to the Office of 
Management and Budget and the 
Congress. This section will be closed to 
the public pursuant to subsection 
(c)(9)(B) of section 552b of Title 5, 
United States Code. 

If you need special accommodations 
due to a disability, please contact the 
Office for Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue NW., Washington 
DC 20506, 202/682-5532, TTY 202/682- 
5496 at least seven (7) days prior to the 
meeting. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 


Endowment for the Arts, Washington, 
DC 20506, or call 202/682-5433. 


John H. Clark, 

Director, Office of Council and Panel 
Operations National Endowment for the Arts. 
July 18, 1986. 

[FR Doc. 86-16507 Filed 7-22-86; 8:45 am] 
BILLING CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-202, 50-361, 50-362] 


Southern California Edison Co.; San 
Onofre Nuclear Generating Station 


Notice is hereby given that, by its 
Petition dated May 27, 1986, the city of 
Laguna Beach, California (Petitioner) 
requested that the Nuclear Regulatory 
Commission expand the Emergency 
Planning Zone (EPZ) for the San Onofre 
Nuclear Generating Station operated by 
the Southern California Edison 
Company (Licensee) from its present 
approximate ten-mile radius to a radius 
of fifteen miles to include within the EPZ 
the cities of South Laguna and Laguna 
Beach. The bases for the requested 
action are concerns about the lack of 
emergency planning for Laguna Beach, 
the topography of the South Orange 
County coastline as it relates to the 
transportation network, and the effect of 
an evacuation of residents of Laguna 
Beach as residents to the south drive 
through the city as part of an evacuation 
procedure. In addition, the Petition 
addresses the recent events in the 
Soviet Union as a basis for 
reconsidering emergency planning 
efforts. 

The Petition is being treated pursuant 
to 10 CFR 2.206 of the Commission’s 
regulations; accordingly, appropriate 
action will be taken cn the request 
within a reasonable time. A copy of the 
Petition is available for inspection in the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, DC 
20555 and at the Local Public Document 
Room for the San Onofre facility located 
at the University of California-Irvine, 
General Library, Irvine, California 92713. 

Dated at Bethesda, Maryland, this 15th day 
of July 1986. : 

For the Nuclear Regulatory Commission. 
James M. Taylor, 

Director, Office of Inspection and 
Enforcement. 
[FR Doc. 86-16596 Filed 7-22-86; 8:45 am] 


BILLING CODE 7590-01-M 
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[Docket No. 50-395] 


South Carolina Electric & Gas Co. et 
al.; Environmental Assessment and 
Finding of no Significant impact 


The United States Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
12, issued to South Carolina Electric & 
Gas Company and South Carolina 
Public Service Authority (the licensee), 
for operation of the Virgil C. Summer 
Nuclear Station, Unit 1, located in 
Fairfield County, South Carolina. 


Environmental assessment 
Identification of Proposed Action 


The amendment would revise 
Technical Specification 3/4.4.5, “Steam 
Generators” and its bases. The revision 
would allow steam generator tube 
imperfections to be addressed by the 
Westinghouse P-STAR evaluation 
method as an alternative to the current 
requirement for tube plugging. Under the 
P-STAR evaluation method, if tube 
imperfections located within the 
tubesheet are below the distance P- 
STAR (the top 1.25” of the tubesheet), 
and the tube with imperfections has an 
intact tube directly above it (one row 
higher in number, same column), then 
the tube need not be plugged. The 
licensee’s application for amendment 
was dated January 16, 1986. Additional 
information was provided by letter 
dated May 8, 1986. 


The Need for the Proposed Action 


During the last refueling outage, pure 
water stress corrosion cracking 
(PWSCC) was observed in some steam 
generator tubes and approximately 170 
tubes were plugged as a result. 

The licensee has pursued an 
aggressive program to limit the effects of 
PWSCC. During the last refueling 
outage, the Westinghouse rotopeening 
process was applied in the steam 
generator hot legs. Because of tooling 
problems, this process was only applied 
in the central region of the tube sheet. 
Current plans are to shotpeen the 
remaining peripheral region during the 
next refueling outage, if an acceptable 
process is available. In the interim, it is 
expected that some- cracking may occur 
in this unpeened region. 

The P-STAR criteria is needed to 
recover some tubes (approximately 97) 
previously plugged, and to exempt (from 
plugging or repair) tubes with new 
indications below the P-STAR depth 
without any impact on safety. 
Application of the P-STAR criteria will 
also ensure that the steam generator 
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plugging margin will be utilized for only 
those tubes for which tube repair or 
plugging is the only acceptable 
alternative. It will allow the inside 
diameter of the tube to remain 

‘ unobstructed, permitting the licensee to 
utilize optimum inspection and repair 
processes over the entire length of the 
tube. Finally, this criteria would allow 
the licensee additional time for careful 
development of new repair alternatives 
and the application of the best 
technology consistent with safety, cost, 
and limiting radiation exposure to as 
low as reasonably achievable. 


Environmental Impacts of the Proposed 
Action 


An evaluation was performed to 
demonstrate tube integrity under the 
postulated loss of coolant accident 
condition of secondary to primary 
differential pressure. Tube collapse 
strength characteristics indicate that the 
constraint provided to the tube by the 
tubesheet gives a significant margin 
betwen tube collapse strength and the 
limiting secondary to primary 
differential pressure condition, even in 
the presence of circumferential or axial 
indications. 

_ Primary to secondary leakage in a 
‘steam generator during normal plant 
operation is limited by Technical 
Specifications. This limit, based on plant 
radiological release considerations is 
applicable to a leak source within the 
tubesheet. In evaluating the primary to 
secondary leakage aspect of the P-STAR 
criteria, the relationship between the 
tubesheet region leak rate at postulated 
feedline break (FLB) accident conditions 
is assessed relative to that at normal 
plant operating conditions. The analysis 
was performed by assuming the 
existence of a leak path, however, no 
actual leak path would be expected due 
to the hardrolling of the tubes into the 
tubesheet. 

For the postulated leak source within 
the tubesheet, increasing the tube 
differential pressure increases the 
driving head for the leak. It also 
decreases the length of the leak path 
annulus, due to the pullout of a 
postulated separated tube end, and 
increases the tube to tubesheet loading. 
Of these effects, only the last two are 
significant to a leakage source within 
the tubesheet. For an initial location of a 
leak source below the top of the 
tubesheet equal to P-STAR, the FLB 
pullout effect results in approximately a 
10 percent increase in the leak rate 
relative to that which could be 
associated with normal plant operation. 
This small effect is reduced by the 
increased tube-to-tubesheet loading 
associated with the increased 


differential pressure. Thus, for a 
circumferential indication within the 
tubesheet region which is left in service 
in accordance with the P-STAR criteria, 
the existing Technical Specification 
primary to secondary leakage criterion 
is sufficient to maintain conditions 
consistent with accident analysis 
assumptions. 

For axial indications in the tubesheet 
region, the tube end remains structurally 
intact, minimizing any amount of pullout 
due to the previously identified 
mechanism. For this case, the leak rate 
due to FLB differential pressure would 
be bounded by the leak rate for a free 
span leak source with the same crack 
length, which is the basis for the 
accident analysis assumptions. 

In actuality, the hardrolled joint is 
expected to be leaktight, i.e., the plant 
would not be expected to experience 
leak sources emanating below P-STAR. 
Since the presence of the tubesheet tube 
indications is not expected to increase 
the likelihood that the plant would 
experience a significant number of 
leaks, it is expected that if a primary to 
secondary leak is detected in a steam 
generator, it would not be in the tube 
region below P-STAR. Thus, no 
significant radiation exposure for 
personnel looking for tubesheet tube 
leaks is anticipated. 

There are currently 97 plugged tubes 
that could be unplugged and have P- 
STAR criteria applied. The estimated 
occupational radiation exposure to 
unplug the tubes is 7.27 REM, which is 
less than 1% of the estimated annual 
occupational radiation exposure 
contained in the Final Environmental 
Statement, dated May 1981. 

It is estimated that approximately 100 
ft? of solid radioactive waste would be 
created from unplugging these 97 tubes, 
if that was the only steam generator 
activity being performed. This is less 
than 2% of the estimated solid 
radioactive waste shipped annually 
contained in the Final Environmental 
Statement. However, it is expected that 
the licensee would perform tube 
unplugging in conjunction with other 
steam generator activities. Therefore, 
the waste generated solely from this 
activity would be a portion of the total 
waste generated and could be less than 
100 ft* since some of the preparatory 
actions associated with unplugging, 
which would generate waste, may be a 
part of other steam generator activities. 

From the above evaluation of 
accidents, leakage, occupational 
radiation exposure, and radiological 
effluents, the Commission concludes 
that there are no significant radiological 
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environmental impacts associated with 
granting of the proposed amendment. 

With regard to potential non- 
radiological impacts, the proposed 
amendment involves systems located 
entirely within the restricted area as 
defined in 10 CFR Part 20. It does not 
affect non-radiological plant effluents 
and has no other environmental impact. 
Therefore, the Commission concludes 
that there are no significant non- 
radiological environmental impacts 
associated with the proposed 
amendment. 


Alternatives to the Proposed Action 


Since the Commission has concluded 
that the environmental effects of the 
proposed action are not significant, any 
alternatives with equal or greater 
environmental impacts need not be 
evaluated. 

The principal alternative would be to 
deny the requested amendment. This 
would not reduce the environmental 
impacts associated with correction of 
steam generator tube imperfections and 
would result in reduced reactor coolant 
system flow, potentially leading to 
derating of the plant. 


Alternative Use of Resources 


This action does not involve the use of 
any resources not previously considered 
in the “Final Environmental Statement 
Related to the Operation of Virigil C. 
Summer Nuclear Station, Unit 1” 
(NUREG-0719), dated May 1981. 


Agencies and Persons Consulted 


The NRC staff reviewed the licensee’s 
request and did not consult other 
agencies or persons. 


Finding of No Significant Impact 


The Commission has determined not 
to prepare an environmental impact 
statement for the proposed amendment. 
Based upon the foregoing environmental 
assessment, the NRC staff concludes 
that the proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the request for amendment 
dated January 16, 1986, as supplemented 
May 8, 1986, which is available for 
public inspection at the Commission's 
Public Document Room, 1717 H Street, 
NW., Washington, DC, and at the 
Fairfield County Library, Garden and 
Washington Streets, Winnsboro, South 
Carolina 29810. 


Dated at Bethesda, Maryland this 14th day 
of July, 1986. 





For the Nuclear Regulatory Commission. 
Lester S. Rubenstein, 
Director, PWR Project Directorate No. 2, 
Division of PWR Licensing-A, Office of 
Nuclear Reactor Regulation. 
[FR Doc. 86-16598 Filed 7-22-86; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-397] 


Washington Public Power Supply 
System; WPPSS Nuclear Project No. 2; 
Notice of Withdrawal of Applications 
for Amendments to Facility Operating 
License NPF-21 


The United States Nuclear Regulatory 
Commission (the Commission or the 
NRC) has granted the request of the 
Washington Public Supply System (the 
Supply System or the licensee) for 
withdrawal of one and part of another 
application for amendment to the 
Facility Operating License No. NPF-21 
for the WPPSS Nuclear Project No. 2 
located in Benton County, near 
Richland, Washington. The Commission 
issued Notices of Consideration of 
Issuance of Amendments which were 
published in the Federal Register. The 
dates of application, subject matter of 
the proposed changes and Federal 
Register citations are as follows: 

1. Application dated December 20 and 
31, 1985, “Drywell and Suppression 
Chamber Purge System (Section 
3.6.1.8)”, published January 31, 1986 (51 
FR 4048); and 

2. Application dated March 28, 1986, 
“Request for Amendment to Operating 
License, License Condition 16, 
Attachment 2, Item 3(a)” published April 
23 1986 (51 FR 15418). 

By letter dated April 10, 1986, the 
Supply System withdrew its application 
for the amendment requested on 
December 20 and 31, 1985; and, on May 
8, 1986, the Supply System withdrew its 
application for the PASS PSR valves 
portion of the March 28, 1986 
amendment request. 

For further details see the applications 
for amendment dated December 20 and 
31, 1985, and March 28, 1986; the 
licensee's letters dated April 10, 1986, 
and May 8, 1986, withdrawing the 
applications and the Commission's letter 
dated July 16, 1986, granting the 
withdrawal requests. All of these 
documents are available for public 
inspection at the Commission's Public 
Document Rooms at 1717 H Street NW., 
Washington, DC 20555 and at the 
Richland Public Library, Swift and 
Northgate Streets, Richland, 
Washington 99352. 


Dated at Bethesda, Maryland, this 16th day 
of July 1986. 


For the Nuclear Regulatory Commission. 
Elinor G. Adensam, 
Director, BWR Project Directorate No. 3, 
Division of BWR Licensing. 
[FR Doc. 86-16597 Filed 7-22-86; 8:45 am] 
BILLING CODE 7590-01-M 


OFFICE OF PERSONNEL 
MANAGEMENT 


Federal Prevailing Rate Advisory 
Committee; Open Meeting 


According to the provisions of section 
10 of the Federal Advisory Committee 
Act (Pub. L. 92-463), notice is hereby 
given that meetings of the Federal 
Prevailing Rate Advisory Committee 
will be held on— 


Wednesday, August 6, 1986 

Wednesday, August 13, 1986 
Wednesday, August 20, 1986 
Wednesday, August 26, 1986 

These meetings will start at 10 a.m. 
and will be held in Room 5A06A, Office 
of Personnel Management Building, 1900 
E Street, NW., Washington, DC. 

The Federal Prevailing Rate Advisory 
Committee is composed of a Chairman, 
representatives from five labor unions 
holding exclusive bargaining rights for 
Federal blue-collar employees, and 
representatives from five Federal 
agencies. Entitlement to membership of 


the Committee is provided for in 5 U.S.C. 


5347. 

The Committee's primary 
responsibility is to review the Prevailing 
Rate System and other matters pertinent 
to establishing prevailing rates under 
Subchapter IV, Chapter 53, 5 U.S.C., as 
amended, and from time to time advise 
the Office of Personnel Management. 

These scheduled meetings will start in 
open session with both labor and 
management representatives attending. 
During the meeting either the labor 
members or the management members 
may caucus separately with the 
Chairman to devise strategy and 
formulate positions. Premature 
disclosure of the matters discussed in 
these caucuses would unacceptably 
impair the ability of the Committee to 
reach a consensus on the matters being 
considered and would disrupt 
substantially the disposition of its 
business. Therefore, these caucuses will 
be closed to the public because of a 
determination made by the Director of 
the Office of Personnel Management 
under the provisions of section 10(d) of 
the Federal Advisory Committee Act 


(Pub. L. 92-463) and 5 U.S.C. 552(c)(9)(B). 


These caucuses may, depending on the 
issues involved, constitute a substantial 
portion of the meeting. 
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Annually, the Committee publishes for 
the Office of Personnel Management, the 
President, and Congress a 
comprehensive report of pay issues 
discussed, concluded recommendations, 
and related activities. These reports are 
available to the public, upon written 
request to the Committee’s Secretary. 

The public is invited to submit 
material in writing to the Chairman on 
Federal Wage System pay matters felt to 
be deserving of the Committee’s 
attention. Additional information on 
these meetings may be obtained by 
contacting the Committee’s Secretary, 
Office of Personnel Management, 
Federal Prevailing Rate Advisory 
Committee, Room 1340, 1900 E Street, 
NW., Washington, DC 20415 (202) 632- 
9710. 

Dated: July 14, 1986. 

William B. Davidson, Jr., 

Chairman, Federal Prevailing Rate Advisory 
Committee. 

[FR Doc. 86-16470 Filed 7-22-86; 8:45 am] 
BILLING CODE 6325-01-M 


POSTAL RATE COMMISSION 
[Docket Nos. N86-1; MC86-3] 
Change in Collect on Delivery Service 


July 18, 1986. 


Notice is hereby given that the 
Hearing scheduled to be held at the 
Postal Rate Commission, on July 23, 
1986, (published July 15, 1986, 51 FR 
25623) at 9:30 a.m., in the matter of the 
proceeding on Change in Collect on 
Delivery Service, in Docket Nos. N86-1 
and MC86-3, is postponed until further 
notice. 

Charles L. Clapp, 

Secretary. 

[FR Doc. 86-16545 Filed 7-22-86; 8:45 am] 
BILLING CODE 7715-01-M 


RAILROAD RETIREMENT BOARD 


Agency Forms Submitted for OMB 
Review 


AGENCY: Railroad Retirement Board. 


ACTION: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Board has 
submitted the following proposal(s) for 
the collection of information to the 
Office of Management and Budget for 
review and approval. 
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Summary of Proposal(s): 

(1) Collection title: Canadian 
Unemployment and Sickness Benefit 
Information. 

(2) Form(s) submitted: UI-62. 

(3) Type of request: Extension of the 
expiration date of a currently approved 
collection without any change in the 
substance or in the method of collection. 

(4) Frequency of use: On occasion. 

(5) Respondents: Individuals or 
households. 

(6) Annual responses: 1,000. 

(7) Annual reporting hours: 17. 

(8) Collection description: The 
collection obtains from a claimant 
information needed to avoid payment of 
unemployment or sickness benefits by 
the RRB and the Canadian social 
insurance system for the same period of 
unemployment or sickness. 

Additional information or comments: 
Copies of the proposed forms and 
supporting documents may be obtained 
from Pauline Lohens, the agency 
clearance officer (312-751-4692). 
Comments regarding the information 
collection should be addressed to 
Pauline Lohens, Railroad Retirement 
Board, 844 Rush Street, Chicago, Illinois 
60611 and the OMB reviewer, Judy 
McIntosh (202-395-6880), Office of 
Management and Budget, Room 3208, 
New Executive Office Building, 
Washington, DC. 20503. 

Pauline Lohens, 

Director of Information and Data 
Management. 

[FR Doc. 86-16549 Filed 7-22-86; 8:45 am] 
BILLING CODE 7905-01-M 


Agency Forms Submitted for OMB 
Review 


AGENCY: Railroad Retirement Board. 
ACTION: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Board has 
submitted the following proposal(s) for 
the collection of information to the 
Office of Management and Budget for 
review and approval. 


Summary of Proposal(s): 

(1) Collection title: Evidence for 
Application of Overall Minimum. 

(2) Form(s) submitted: G-318, G-319, 
G-320. 

(3) Type of request: Extension of the 
expiration date of a currently approved 
collection without any change in the 
substance or in the method of collection. 

(4) Frequency of use: Recordkeeping. 

(5) Respondents: Individuals or 
households. 

(6) Annual responses: 290. 

(7) Annual reporting hours: 119. 


(8) Collection description: Under 
section 3(f}(3} of the Railroad Retirement 
Act the total monthly benefits payable 
to a railroad employee and his family 
are guaranteed to be no less than the 
amount which would be payable if the 
employee's railroad service had been 
covered by the Social Security Act. 


ADDITIONAL INFORMATION OR 
COMMENTS: Copies of the proposed 
forms and supporting documents can be 
obtained from Pauline Lohens, the 
agency clearance officer (312-751-4692). 
Comments regarding the information 
collection should be addressed to 
Pauline Lohens, Railroad Retirement 
Board, 844 Rush Street, Chicago, Illinois 
60611 and the OMB reviewer, Judy 
McIntosh (202-395-6880), Office of 
Management and Budget, Room 3208, 
New Executive Office Building, 
Washington, DC. 20503. 

Pauline Lohens, 

Director of Information and Data 
Management. 

[FR Doc. 86-16550 Filed 7-22-86; 8:45 am] 
BILLING CODE 7905-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. IC-15204; File No. 811-3300] 


American Pioneer Government 
Securities Fund, Inc.; Application for 
order Declaring That Applicant Has 
Ceased To Be an Investment Company 


July 15, 1986. 


Notice is hereby given that American 
Pioneer Government Securities Fund, 
Inc., 1121 East Missouri Avenue, Suite 
200, Phoenix, Arizona 85014, registered 
under the Investment Company Act of 
1940 (the “Act”) as an open-end, 
diversified, management investment 
company, filed an application on August 
27, 1984, and an amendment thereto on 
March 12, 1985, for an order of the 
Commission, pursuant to section 8(f) of 
the Act, declaring that it has ceased to 
be an investment company. All 
interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
contained therein, which are 
summarized below, and are referred to 
the Act and the rules thereunder for the 
text of the applicable provisions. 

Applicant states that it is a “money 
market fund”, which maintains a per 
share net asset value of one dollar. On 
April 18, 1984, Applicant's Board of 
Directors (the “Board”) approved 
terminating the public offering of 
Applicant's common stock and 
Applicant's deregistration under the Act. 


26487 


On July 10, 1984, Applicant ceased the 
public offering of its common stock. 

Applicant states that as of July 31, 
1984, it had net assets of $116,069.75 and 
27 record holders of its 116,069.75 shares 
of common stock. During the period 
August 1, 1984—February 1, 1985, all but 
one of Applicant’s remaining 
shareholders redeemed their shares and 
received redemption proceeds of one 
dollar per share, reflecting Applicant’s 
per share net asset value, plus a pro rata 
share of Applicant's investment income. 
Thus, on March 1, 1985, Applicant had 
one outstanding share and a net asset 
value of one dollar, which will be 
distributed to its remaining shareholder 
or applied to Applicant’s expenses. 

Applicant represents that on March 5, 
1985, the Board approved its liquidation 
and dissolution under Arizona law, and 
tha Applicant’s sole shareholder, its 
investment adviser American Pioneer 
Advisory Services, Inc. (the “Adviser”), 
approved Applicant's liquidation and 
dissolution under state law and its 
deregistration under the Act. Applicant 
further represents that the Adviser will 
pay, either directly or by reimbursement, 
Applicant's accrued or future 
management expenses. Also, the 
Adviser will pay all ordinary liquidation 
expenses. Applicant states that it is not 
now engaged, nor proposes to engage, in 
any business activities other than those 
necessary for the winding up of its 
affairs. Applicant states further that it is 
not a party to any litigation or 
administrative proceeding. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than August 8, 1986, at 5:30 p.m., do so 
by submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission, Washington, 
DC 20549. A copy of the request should 
be served personally or by mail upon 
Applicant at the address stated above. 
Proof of service (by affidavit or, in the 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said date, an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 86-16529 Filed 7-22-86; 8:45 am] 
BILLING CODE 8010-01-M 





[File No. 22-15486] 


Application and Opportunity for 
Hearing; Citicorp 


July 17, 1986. 


Notice is hereby given that Citicorp 
(the “Applicant”) has filed an 
application under clause (ii) of section 
310(b)(1) of the Trust Indenture Act of 
1939 (the “Act”) for a finding that the 
trusteeships of United Trust Company of 
New York (the “Trust Company”) under 
four existing indentures, and a Pooling 
and Servicing Agreement (the 
“Agreement”) dated as of May 1, 1986 
under which certificates evidencing 
interests in a pool of mortgage loans 
have been issued, is not so likely to 
involve a material conflict of interest as 
to make it necessary in the public 
interest or for the protection of investors 
to disqualify the Trust Company from 
acting as Trustee under either of such 
indentures or the Agreement. 

Section 310(b) of the Act provides in 
part that if a trustee under an indenture 
qualified under the Act has or shall 
acquire any conflicting interest it shall 
within ninety days after ascertaining 
that it has such a conflicting interest, 
either eliminate the conflicting interest 
or resign as trustee. Subsection (1) of 
Section 310(b) provides, with certain 
exceptions, that a trustee under a 
qualified indenture shall be deemed to 
have a conflicting interest if such trustee 
is trustee under another indenture under 
which securities of an obligor upon the 
indenture securities are outstanding. 
However, under clause (ii) of subsection 
(1), there may be excluded from the 
operation of the subsection another 
indenture under which other securities 
of the same obligor are outstanding, if 
the issuer shall have sustained the 
burden of proving, on application to the 
Commission and after opportunity for 
hearing thereon, that trusteeship under 
both the qualified indenture and such 
other indenture is not so likely to 
involve a material conflict of interest as 
to make necessary in the public interest 
or for the protection of investors to 
disqualify such trustee from acting as 
trustee under one of the such indentures. 

The Applicant alleges that: 

(1) The Trust Company currenty is 
acting as Trustee under four indentures 
in which the Applicant is the obligor. 
The indenture dated as of February 15, 
1972 involved the issuance of Floating 
Rate Notes due 1989, the indenture 
dated as of March 15, 1977 involved the 
issuance of various series of unsecured 
and unsubordinated Notes, the 
indenture dated as of August 25, 1977 
involved the issuance of Rising-Rate 
Notes, Series A and the indenture dated 


as of April 21, 1980 involved the 
issuance of various series of unsecured 
and unsubordinated Notes. Said 
indentures were filed as, respectively, 
Exhibits 4(a), 2(b), 2(b), and 2(a) to 
Applicant's respective Registration 
Statements Nos. 2-42915, 2-58355, 2- 
59396 and 2-64862 filed under the 
Securities Act of 1933, and have been 
qualified under the Trust Indenture Act 
of 1939. Said four indentures are 
hereinafter called the Indentures and the 
securities issued pursuant to the 
Indentures are hereinafter called the 
Notes. 

(2) The Applicant is not in default in 
any respect under the Indentures or 
under any other existing indenture. 

(3) On May 22, 1986, the Trust 
Company entered into a Pooling and 
Servicing Agreement dated as of May 1, 
1986 (the “1986-F Agreement”) with 
Citibank, N.A., Originator and Servicer, 
and Citicorp Homeowners, Inc., under 
which there were issued on May 22, 1986 
Mortgage Pass-Through Certificates, 
Series 1986-F 10.00% Pass-Through Rate 
(the “Series 1986-F Certificates”), which 
evidence fractional undivided interests 
in a pool of conventional one-to-four- 
family mortgage loans (the “1986-F 
Mortgage Pool”) originated and serviced 
by Citibank, N.A. and having adjusted 
principal balances aggregating 
$74,619,058.50 at the close of business on 
May 1, 1986, which mortgage loans were 
assigned to the Trust Company as 
Trustee simultaneously with the 
issuance of the Series 1986-F 
Certificates. On May 2, 1986, Applicant, 
the parent of Citibank, N.A. entered into 
a guaranty of even date (the “1986-F 
Guaranty”) pursuant to which applicant 
agreed, for the benefit of the holders of 
the Series 1986-F Certificates, to be 
liable for 6% of the initial aggregate 
principal balance of the 1986-F 
Mortgage Pool and for lesser amounts in 
later years pursuant to the provisions of 
the 1986-F Guaranty. The 1986-F 
Guaranty states that Applicant's 
obligations thereunder rank pari passu 
with all unsecured and unsubordinated 
indebtedness of Applicant; and 
accordingly, if enforced against 
Applicant, the 1986-F Guaranty would 
rank on a parity with the obligations 
evidenced by the Notes. The Series 
1986-F Certificates were registered 
under the Securities Act of 1933 
(Registration Statement on Forms S-11 
and S-3, File No. 33-780) as part of a 
delayed or continuous offering of 
$1,000,000,000 aggregate amount of 
Mortgage Pass-Through Certificates 
pursuant to Rule 415 under the Act. The 
Series 1986-F Certificates were offered 
by a Prospectus Supplement dated May 
4, 1986, supplemental to a Prospectus 
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dated October 9, 1985. The 1986-F 
Agreement has not been qualified under 
the Trust Indenture Act of 1939. 

(4) The obligations of Applicant under 
the Indentures and the 1986-F Guaranty 
are wholly unsecured, are 
unsubordinated and rank pari passu. 
Any differences that exist between the 
provisions of the Indentures and the 
1986-F Guaranty are unlikely to cause 
any conflict of interest among the 
trusteeships of the Trust Company under 
the Indentures and the 1986-F 
Agreement. 

(5) The Applicant Company has 
waived notice of hearing, waived 
hearing, and waived any and all rights 
to specify procedures under Rule 8(b) of 
the Commission's Rules of Practice in 
connection with this matter. 

For a more detailed statement of the 
matters of fact and law asserted, all 
persons are referred to said application, 
File No. 22-15486, which is a public 
document on file in the office of the 
Commission's Public Reference Section, 
450 Fifth Street, NW., Washington, DC. 

Notice is Further Given that any 
interested person may, not later than 
August 11, 1986, request in writing that a 
hearing be held on such matter, stating 
the nature of his interest, the reasons for 
such request, and the issues of law or 
fact raised by said application which he 
desires to controvert, or may request 
that he be notified if the Commission 
should order a hearing thereon. 

Any such request should be 
addressed: Secretary, Securities and 
Exchange Commission, Washington, DC 
20549. At any time after said date, the 
Commission may issue an order granting 
the application upon such terms and 
conditions as the Commission may deem 
necessary or appropriate in the public 
interest and for the protection of 
investors, unless a hearing is ordered by 
the Commission. 

For the Commission, by the Division of 
Corporation Finance, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 86-16530 Filed 7-22-86; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-23430; File No. SR-PSE- 
86-9 


Self-Regulatory Organizations; Pacific 
Stock Exchange, Inc.; Order Approving 
Proposed Rule Change 

On May 19, 1986, the Pacific Stock 
Exchange, Inc., submitted to the 
Securities and Exchange Commission 
(“Commission”), pursuant to section 
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19(b)(1) under the Securities Exchange 
Act of 1934 (“Act”)! and rule 19b-4 
thereunder,” a proposed rule change to 
amend the Guidelines for Issuance of 
Options Floor Citations. 

The proposed rule change was noticed 
in Securities Exchange Act Release No. 
23291 (June 2, 1986), 51 FR 21044 (June 
10, 1986). No comments were received 
on the proposed rule change. 

This rule filing has the effect of 
conforming the Options Floor Procedure 
Advice (“OFPA”) E-4 to the present 
procedure for obtaining a member’s 
signature on the Floor Citation when he 
or she is cited. In addition, it further 
defines how quickly a Floor Official 
must act once he or she has become 
aware of a possible violation. The final 
change to OFPA E-4 broadens the scope 
of the Floor Citation to include two rule 
violations that the PSE believes would 
be better handled as Floor Citations 
rather than through formal disciplinary 
proceedings. 

The first change in this filing is to the 
language that applies to requesting a 
signature from the person who is 
charged with a rule violation by citation. 
Although the existing language in OFPA 
E-4 states that the alleged violator’s 
signature on the citation indicates that 
he consents to the imposition of a 
minimum fine, that language has already 
been deleted from the citation forms. 
The language that is presently on the 
citation from states that the alleged 
violator’s signature only acknowledges 
receipt of said citation. Accordingly the 
first part of the amendment will reflect a 
procedure that is already in place and 
will afford the member a review by 
Committee before a fine is levied. 

The second change in the amendment 
relates to the time period in which a 
floor citation or alternative report may 
be issued. As the procedure is presently 
written, a Floor Official is obligated to 
issue a citation when he becomes aware 
of it. If for any reason the Floor Official 
does not issue a citation, he is then 
obligated to issue a reprot, in writing, to 
the Surveillance Department with a 
copy to the alleged violator, within 24 
hours. However, the procedure does not 
state specifically what triggers the start 
of the 24-hour period. Accordingly, this 
amendment will specify that the 24-hour 
period will begin after the Floor Official 
becomes aware of the alleged violations. 

Finally, the scope of OFPA E-4 will be 
broadened to include specific violations 
that may only be discovered by the 
Compliance or Surveillance 
Departments, but which shall be 


1 15 U.S.C. 788(b)(1) (1982). 
2 17 CFR 240.19b-4 (1985). 


handled by a Floor Citation, rather than 
by a formal Complaint. As of now, only 
two such violations will be included in 
this procedure.* 

Once the Compliance/Surveillance 
Department discovers either of these 
violations, the amendment to OFPA E-4 
will direct the Floor Official to be 
notified of the violation. Once notified, 
the Floor Official will then have the 
same obligation of issuing a citation (or 
a report why the citation was not 
issued) as specified earlier. 

This amendment will serve the 
purpose of properly reflecting the 
current procedure. It will also create a 
more practical approach for dealing with 
certain rule violations without infringing 
on any rights of the alleged violator. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of section 6 * and the rules 
and regulations thereunder. 

It is therefore ordered, pursuant to 
Section 19 (b)(2) of the Act,® that the 
proposed rule change is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: July 14, 1986. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 86—16527 Filed 7-22-86; 8:45 am] 
BILLING CODE 8010-01-M 


The remainder of Phlx Rule 722 and 
CBOE Rule 22.11(b) remain unchanged. 


Il. Self-Regulatory Organizations’ 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Changes 


In their filings with the Commission, 
the self-regulatory organizations 


3 The two violations are: Rule VI, section 55 
(.01}—Member failed to time-stamp an execution in 
which he participated as a seller, and section 
66(a}—Member placed, or permitted placement of 
an order with an Order Book Official for an account 


[Release No. 34-23445; File Nos. SR-Phix- 
86-19 and CBOE-86-20] 


Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc. and 
Chicago Board Options Exchange, 
inc.; Order Granting Accelerated 
Effectiveness of Proposed Rule 
Change 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on June 24 and July 2, respectively, 
the Philadelphia (“Phlx”) Stock and the 
Chicago Board Options (“CBOE”) 
Exchanges, filed with the Securities and 
Exchange Commission the proposed rule 
changes as described in Items I, II and 
III below, which Items have been 
prepared by the self-regulatory 
organizations. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Phlx proposes to amend Rule 722 
entitled “Margin Accounts”, and the 
CBOE proposes to amend Rule 22.11(b) 
entitled “Margin Requirements” to 
effectively establish currency option 
margin rates follows: Brackets indicate 
deletions and italics indicate additions. 


included statements concerning the 
purpose of and basis for the proposed 
rule changes and discussed any 
comments they received on the 
proposed rule changes. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
self-regulatory organizations have 
prepared summaries, set forth in 


in which such member or his organization, any other 
member or member organization, or any non- 
member broker/dealer has an interest. 

415.U.S.C. 78 (1982). 

5 15 U.S.C. 788(b)(2) (1982). 





sections (A), (B), and (C) below, of the 
most significant aspects of such 


statements. 


A. Self-Regulatory Organizations’ 
Statement of the Purpose of, and 
Statutory Basis for the Proposed Rule 
Changes 

Currently, both the Phx and the 
CBOE estabish customer margin levels 
for short positions in foreign currency 
options by deriving the percentage or 
margin which provides a confidence 
level averaging 95% for all currencies 
traded against price fluctuations over a 
seven day period. As can be seen from 
the table below, the confidence level of 
individual currencies can be above or 
below the 95% level.* 


British pound 
Canadian dollar.............esscssesssersseees 


On June 18, 1986, the Chicago 
Mercantile Exchange (“CME”) initiated 
trading in options on Canadian dollar 
(“CD”) futures. While there is little, if 
any, difference in the risk of trading 
between the CME’s option on a CD 
future and the Philx’s and CBOE’s 
options on the CD spot market, the 
margin requirement for the Phlx and 
CBOE contracts is significantly higher. 
For example, assume that the CD spot 
market price is $.7173 and that 
premiums for Phix, CBOE and CME 
options are the same. The CME’s margin 
for a short customer position in the CD 
in-the-money option is the option 
premium plus $900 (the futures margin). 
The Phix’s and CBOE’s requirements for 
a comparable position of two contracts 
is the option premium plus 40% of the 
current market value of the underlying 
contract or $2,869.20. Thus, in this 
example, the Phlx and CBOE margin 
requirements are more than three times 
that of the CME. 

To remedy the anticompetitive effects 
of these differences in margin, the Phlx 
and CBOE propose to reduce CD 
customer margin for short positions to 
the option premium plus 1% of the 
underlying contract value, minus the 
amount by which the option is out of the 
money to a minimum of the current 
premium plus % percent of the 
underlying contract value. This 
reduction will continue to provide a 95% 
confidence level for Phix and CBOE CD 


*The ECU has not been included in the table 
because of lack of sufficient historical data. 


options and an average confidence level 
of 93 percent against daily price changes 
over a seven day period for other 
currency options traded by the Phlx and 
CBOE exclusive of the ECU. 

The Phix and CBOE believe that the 
proposed reduction of margin for CD 
options appropriately reflects the credit 
risk involved in customer short positions 
in CD options and that it will remove a 
burden on competition between the 
securities and futures markets in 
functionally similar products. Both 
exchanges will monitor the volatility of 
the CD to ensure that margin continues 
to be appropriate and make periodic 
reports to the staff of Securities and 
Exchange Commission (“Commission”).? 

The proposed rule change is 
consistent with section 6(b)(5) in that it 
will facilitate transactions in securities, 
remove impediments to and perfect the 
mechanism of a free and open market 
and, in general, protect investors and 
the public interest. 


B. Self-Regulatory Organizations’ 
Statement on Burden on Competition 


The Phix and CBOE believe that the 
proposed rule changes will not impose 
any burden on competition. Further, by 
reducing margin for CD options, the 
proposed rule changes will address a 
disparity in regulation between CD 
options which are traded in a securities 
environment and those which are traded 
in a futures environment. 


C. Self-Regulatory Organizations’ 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participanis, or Others 


Comments were neither solicited nor 
received. 


III. Date of Effectiveness of the 
Proposed Rule Changes and Timing for 
Commission Action 

The exchanges request that the 
proposed rule changes be given 
accelerated effectiveness pursuant to 
section 19(b)(2) of the Act because they 
believe that the proposed margin 
reduction reflects the credit risk 
involved in customer short positions in 
CD options and will remove a burden on 
competition between the securities and 


1 The exchanges have agreed to implement the 
proposed rule changes on a 60 day pilot basis. 
During that time, the exchanges will conduct a 
study of their currency options markets which will 
include a review of margin requirements. At the 
conclusion of the study, the exchanges expect to file 
proposed revisions to the margin requirements for 
their currency options markets. Telephone 
conversations between Robert Mooney, Attorney, 
Division of Market Regulation, and Barbara 
Rothenberg, Senior Vice President & General 
Counsel, Phix, June 27, 1986, and Margaret 
Wiermanski, CBOE, July 8, 1986. 
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futures markets in functionally similar 
products. The proposed reduction will 
continue to provide a 95% confidence 
level for CD options, and an average 
daily confidence level of 93% against 
daily price changes over a seven day 
period for the other currency options 
traded by Phix and CBOE exclusive of 
the ECU. 

The exchanges state that the 
reduction also will remedy the 
anticompetitive effects of having 
different margin requirements for 
functionally similar financial 
instruments. Recently, the CME began 
trading options on CD futures which 
have significantly lower margin 
requirements but are similar in function 
and risk to the Phix’s options. A 
reduction in CD options margin 
requirements will promote competition 
between these markets. 

The Commission finds that the 
proposed rule changes are consistent 
with the requirements of the Act and the 
rules and regulations thereunder 
applicable to national securities 
exchanges, and in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder. 

The Commission finds good cause for 
approving the proposed rule changes 
prior to the thirtieth day after the date of 
publication of notice of filing thereof 
because the proposed margin reduction 
continues to maintain the 95% 
confidence level previously identified by 
the Commission as appropriate for 
margin on short option positions 2 and 
continues to correlate margin to risk 
exposure. 

Moreover, the proposed rule change 
initially will run as a 60 day pilot, during 
which time the Phlx and CBOE have 
stated that they will undertake a study 
of the entire currency options market 
and in so doing will review the 
adequacy of the margin requirements for 
these products. Finally, the proposed 
rule changes should promote 
competition between the markets for 
functionally similar CD options and 
options on CD futures by lessening the 
disparity in margin requirements for 
these products. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 


2 See Securities Exchange Act Release No. 22469, 
September 26, 1985, 50 FR 49633, October 4, 1985. 
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submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organizations. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by August 13, 1986. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: July 16, 1986. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 86-16528 Filed 7-18-86; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 
[License No. 09/09-0239] 


Brentwood Capital Corp.; Filing of an 
Application for an Exemption Under 
the Conflict of Interest Regulation 


Notice is hereby given that Brentwood 
Capital Corporation (Brentwood), 11661 
San Vicente Boulevard, Los Angeles, 
California 90049, a Federal Licensee 
under the Small Business Investment 
Act of 1958, as amended (the Act), has 
filed an application with the Small 
Business Administration (SBA) pursuant 
to § 107.903(b) of the Regulations 
governing small business investment 
companies (13 CFR 107.903(b) (1986)) for 
an exemption from the provisions of the 
cited Regulation. 

Subject to SBA approval, Brentwood 
Capital Corporation proposes to provide 
funds to Digital Sound Corporation for 
working capital use. 

The proposed financing is brought 
within the purview of § 107.903(b) of the 
Regulations because Brentwood 
Associates III, an associate of 
Brentwood, owns greater than.10 
percent of Digital Sound Corporation 
and therefore Digital Sound Corporation 
is considered Associate of Brentwood 
Capital Corporation as defined by 
§ 107.3 of the Regulations. 

Notice is hereby given that any 
interested person may, not later than 
fifteen (15) days from the date of 
publication of this Notice, submit 


written comments on the proposed 
transaction to the Deputy Associate 
Administrator for Investment, Small 
Business Administration, 1441 L Street 
NW., Washington, DC, 20416. 

A copy of this Notice will be 
published in a newspaper of general 
circulation in the Santa Barbara, 
California area. 


(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

Dated: July 15, 1986. 

[FR Doc. 86-16517 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[License No. 04/04-5240] 


Pro-Med Investment Corp.; Application 
for License To Operate as a Small 
Business Investment Company 


Notice is hereby given that an 
application has been filed with the 
Small Business Administration pursuant 
to § 107.162 of the Regulations governing 
small business investment companies 
(13 CFR 107.102 (1986)) for a license to 
operate as a small business investment 
company (SBIC) under the Small 
Business Investment Act of 1958, as 
amended (the Act), (15 U.S.C. 661 et 
seq.) and the Rules and Regulations 
promulgated thereunder. 

Applicant: Pro-Med Investment 
Corporation. 

Address: 1380 N.E. Miami Gardens 
Drive, Suite 225, North Miami Beach, 
Florida 33179. 

The proposed officers, directors and 
shareholders of the Applicant are as 
follows: 


1 Fredric Rosemore owns 14 percent of the stock in Pro- 
Med Capital Corporation. 


The Applicant, a Florida corporation, 
will begin operations with $1,000,000 in 
private capital and conduct its activities 
principally in the State of Florida. As a 
small business investment company 
under section 301(d) of the Act, the 
Applicant has been organized and 
chartered solely for the purpose of 
performing the functions and conducting 
the activities contemplated under the 
Act, and will provide assistance solely 
to small business concerns which will 
contribute to a well-balanced national 
economy by facilitating ownership in 
such concerns by persons whose 
participation in the free enterprise 
system is hampered because of social or 
economic disadvantages. 

Matters involved in SBA’s 
consideration of the application include 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operations of the applicant 
under their management, including 
profitability and financial soundness in 
accordance with the Small Business 
Investment Act and the SBA Rules and 
Regulations. 

Notice is hereby given that any person 
may, not later than 30 days from the 
date of publication of this Notice, submit 
written comments on the proposed SBIC 
to the Deputy Associate Administrator 
for Investment, Small Business 
Administration, 1441 “L” Street NW.., 
Washington, DC 20416. 

A copy of the Notice will be published 
in a newspaper of general circulation in 
the Miami, Florida area. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 


Robert G. Lineberry, 


Deputy Associate Administrator for 
Investment. 


Dated: July 15, 1986. 
[FR Doc. 86-16518 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 





[Declaration of Disaster Loan Area #2237; 
Amendment #1] 


California; Declaration of Disaster 
Aree 


The above-numbered Declaration (51 
FR 20397) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to March 2, 1987, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage is the close of 
business on July 28, 1986. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16553 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[Deciaration of Disaster Loan Area #2231; 
Amendment #7] 


California; Declaration of Disaster 
Area 


The above-numbered Declaration (51 
FR 7514) and all amendments thereto, is 
hereby further amended to change the 
filing deadline for applications for 
economic injury loans from September 2, 
1986 to November 24, 1986, subject to 
the availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage was the close of 
business on April 24, 1986. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Bernard Kulik, 
Deputy Associate Administrator for Disaster 
Assistance. 
[FR Doc. 86-16552 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2227; 
Amendment #1] 


Florida; Declaration of Disaster Area 


The above-numbered Declaration (51 
FR 4453) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to October 27, 1986, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage was the close of 
business on March 28, 1986. 


(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16554 Filed 7-22-86; 8:45 am] 
BILLING CODE 6025-01-M 


[Declaration of Disaster Loan Area #2238; 
Amendment #1] 


lowa; Deciaration of Disaster Area 


The above-numbered Declaration (51 
FR 20916) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to March 2, 1987, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage is the close of 
business on July 31, 1986. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 
Dated: July 11, 1986 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16555 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2241; 
Amendment #1] 


Missouri; Declaration of Disaster Area 


The above-numbered Declaration (51 
FR 23018) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to March 16, 1987, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage is the close of 
business on August 15, 1986. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16556 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2232; 
Amendment #1] 


Nevada; Deciaration of Disaster Area 


The above-numbered Declaration (51 
FR 8269) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to November 28, 1986, subject to 
the availability of appropriated funds on 
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and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage was the close of 
business on May 1, 1986. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16557 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2226; 
Amendment #1] 


New Jersey; Declaration of Disaster 
Area 


The above-numbered Declaration (51 
FR 3873) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to October 23, 1986, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage was the close of 
business on March 24, 1986. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16558 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2234; 
Amendment #1] 


New York; Deciaration of Disaster 
Area 


The above-numbered Declaration (51 
FR 11388) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to December 26, 1986, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage was the close of 
business on May 26, 1986. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16559 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 
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[Declaration of Disaster Loan Area #2240; 
Amendment #1] 


Pennsyivania; Declaration of Disaster 
Area 


The above-numbered Declaration (51 
FR 21642) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to March 6, 1987, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage is the close of 
business on August 4, 1986. 


(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Bernard Kulik, 
Deputy Associate Administrator for Disaster 
Assistance. 
[FR Doc. 86-16560 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2236; 
Amendment #1] 


South Dakota; Declaration of Disaster 
Area 


The above-numbered Declaration (51 
FR 18397) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to February 9, 1987, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage was the close of 
business on July 7, 1986. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16561 Filed 7-22-86; 8:45] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2228; 
Amendment #1] 


Texas; Declaration of Disaster Area 


The above-numbered Declaration (51 
FR 4835) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to November 3, 1986, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
tor physical damage was the close of 
business on April 4, 1986. 


(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16562 Filed 7-22-86; 8:45] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2229; 
Amendment #1] 


Texas; Declaration of Disaster Area 


The above-numbered Declaration (51 
FR 6853) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to November 19, 1987, subject to 
the availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage was the close of 
business on April 21, 1986. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16563 Filed 7-22-86; 8:45 am] 
BILLING CODE 6025-01-M 


[Declaration of Disaster Loan Area #2235; 
Amendment # 1)] 


Texas; Declaration of Disaster Area 


The above-numbered Declaration (51 
FR 16248) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to January 26, 1987, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage is the close of 
business on June 23, 1986. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Bernard Kulik, 
Deputy Associate Administrator for Disaster 
Assistance. 
[FR Doc. 86-16564 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2239; 
Amendment #1] 


Trust Territory of the Pacific Islands; 
Declaration of Disaster Area 


The above-numbered Declaration (51 
FR 21433) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 


1986 to March 5, 1987, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage is the close of 
business on August 4, 1986. 


(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Bernard Kulik, 
Deputy Associate Administrator for Disaster 
Assistance. 
[FR Doc. 86-16565 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #6396; 
Amendment #1] 


Virginia; Declaration of Disaster Area 


The above-numbered Declaration (51 
FR 12585) is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to January 5, 1987, subject to the 
availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same. 


(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 
Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 


[FR Doc. 86-16566 Filed’7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2230; 
Amendment #2] 


Washington; Declaration of Disaster 
Area 


The above-numbered Declaration (51 
FR 6853) covering the County of King 
and the adjacent Counties of Snohomish 
and Pierce is hereby amended to change 
the filing deadline for applications for 
economic injury loans from September 2, 
1986 to November 19, 1986, subject to 
the availability of appropriated funds on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage was the close of 
business on April 21, 1986. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86-16567 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 





[Declaration of Disaster Loan Area #2233; 
Amendment #2] 


Washington; Declaration of Disaster 
Area 


The above-numbered Declaration (51 
FR 9912), as amended (51 FR 11388), is 
hereby further amended to change the 
filing deadline for applications for 
economic injury loans from September 2, 
1986 to December 11, 1986, subject to the 
availability of appropriated funds.on 
and after October 1, 1986. All other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage was the close of 
business on May 19, 1986. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: July 11, 1986. 
Charles L. Heatherly, 
Acting Administrator. 
[FR Doc. 86~16588 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[License No. 06/06-0215] 


Commercial Venture Capital Corp.; 
License Surrender 


Notice is hereby given that 
Commercial Venture Capital 
Corporation (CVCC), Commercial 
National Bank Building, Shreveport, 
Louisiana 71152 has surrendered its 
license to operate as a small business 
investment company under the Small 
Business Investment Act of 1958, as 
amended (the Act). CVCC was licensed 
by the Small Business Administration on 
June 18, 1979. 

Under the autherity vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on July 14, 
1986, and accordingly, all rights 
privileges, and franchises derived 
therefrom have been terminated. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: July 15, 1986. 


Robert G. Lineberry, 


Deputy Associate Administrator for 
Investment. 


[FR Doc. 86-16514 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[License No. 04/04-0125] 
DeSoto Capital Corp.; License 
Surrender 

Notice is hereby given that DeSoto 
Capital Corporation, 60 N. Third Street, 


Memphis, Tennessee 38103 has 
surrendered its license to operate as a 


small business investment company 
under the Small Business Investment 
Act of 1958, as amended (the Act). 
DeSoto Capital Corporation was 
licensed by the Small Business 
Administration on April 21, 1977. 
Under the authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on July 10, 
1986, and accordingly, all rights 
privileges, and franchises derived 
therefrom have been terminated. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 
Dated: July 15, 1986. 
Robert G. Lineberry, 
Deputy Associate Administrator for 
Investment. 
[FR Doc. 86-16515 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


[License No. 06/06-0256] 


FSA Capital, Ltd.; License Surrender 


Notice is hereby given that FSA 
Capital, Ltd., 301 West Sixth Street, 
Austin, Texas 78767 has surrendered its 
license to operate as a small business 
investment company under the Small 
Business Investment Act of 1958, as 
amended (the Act) FSA CApital, Ltd., 
was licensed by the Small Business 
Administration on April 23, 1982. 

Under the authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on July 14, 
1986, and accordingly, all rights 
privileges, and franchises derived 
therefrom have been terminated. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: July 15, 1986. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

[FR Doc. 86-16516 Filed 7-22-86; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF STATE 
[Public Notice 973] 


Agency Forms Submitted for OMB 
Review 


AGENCY: Department of State. 

ACTION: In accordance with the 
provisions of the Paperwork Reduction 
Act of 1980, the Department has 
submitted a proposed collection of 
information to the Office of 


Management and Budget for review. 
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summary: The following summarizes 

the information collection proposal 

submitted to OMB: 

Title of information collection— 
Registration/Applicant Record Form, 
Foreign Service Examination 

Type of request—Reinstatement. 

Frequency—Annual 

Respondents—Individuals seeking 
employment in the Foreign Service of 
the United States 

Estimated number of responses—26,000 

Estimated number of hours needed to 
respond—6,500 
Section 3504(h)( of Pub. L. 96-511 does 

not apply. 

Additional Information or Comments: 
Copies of the proposed forms and 
supporting documents may be obtained 
from Gail J. Cook (202) 647-4086. 
Comments and questions should be 
directed to (OMB) Francine Picoult (202) 
395-7231. 

Dated: July 17, 1986. 

Donald J. Bouchard, 

Assistant Secretary for Administration. 

[FR Doc. 86-16487 Filed 7-22-86; 8:45 am] 

BILLING CODE 4710-24-M 


[Public Notice 979] 


Ratification of Convention on 
Wetlands of International Importance, 
Especially Waterfow!l Habitat; Finding 
of No Significant impact 


AGENCY: Department of State, Bureau of 
Oceans and International 
Environmental and Scientific Affairs. 


ACTION: Notice of Finding of No 
Significant Impact. 


SUMMARY: The Department of State has 
reviewed and adopted an environmental 
assessment produced by the United 
States Fish and Wildlife Service on the 
proposed ratification of the Convention 
on Wetlands of International 
Importance, Especially as Waterfowl 
Habitat (Ramsar Convention), and the 
Protocol to Amend the Convention 
(Paris Protocol). The United States 
signed the Convention and Protocol on 
September 13, 1985. The Convention is 
designed to increase and improve 
international exchange of information 
and cooperation in relation to protection 
of critical wetland habitats, and requires 
participating governments to promote as 
far as possible the wise use of wetlands 
within their territories. The Protocol 
specifies the procedure for amending the 
Convention. 

Based on the findings of the 
environmental assessment, the 
Department concludes that no 
significant environmental impacts will 
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result from ratification of the 
Convention and Protocol. To the 
contrary, it is anticipated that 
ratification should be environmentally 
beneficial. 
ADDRESS: Copies of the environmental 
assessment may be obtained from the 
Office of Food and Natural Resources, 
Room 4325, Bureau of Oceans and 
International Environmental and 
Scientific Affairs, Department of State, 
Washington, DC, 20520, (202/647-6527). 
Dated: July 17, 1986. 
Bill L. Long, 
Director, Office of Food and Natural 
Resources. 
[FR Doc. 86-16488 Filed 7-22-86; 8:45 am] 
BILLING CODE 4710-09-M 


DEPARTMENT OF TRANSPORTATION 
Federai Aviation Administration 


Future Air Navigation Systems 
Planning Conference; Meeting 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Notice of meeting: Future 
Navigation Systems Planning 
Conference. 


SUMMARY: The FAA will recommend to 


the Department a position on the mix of 
future air navigation systems for use in 
the National Airspace System and 
worldwide. The FAA is conducting a 
meeting to present the proposed 
recommendations and accept public and 
industry comment. 

DATE: The meeting will be held on 
Tuesday, September 9, 1986, at 9 a.m. 
ADDRESS: The meeting will be held at 
FAA Headquarters, Third Floor 
Auditorium, 800 Independence Avenue 
SW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Thomas H. Higgins, Systems Studies 
Branch, Systems Studies/Advanced 
Concepts Division, Systems Engineering 
Service, Telephone: 267-9840, Federal 
Aviation Administration, 800 
Independence Avenue SW., 
Washington, DC 20591. 
SUPPLEMENTARY INFORMATION: 


Public Meeting 


It is the Secretary of Transportation’s 
responsibility to adopt a comprehensive 
position for the mix of air navigation 
systems to be used in the future. The 
FAA is in the final stages of developing 
recommendations to the Secretary on 
the detailed position to be adopted. The 
purpose of the meeting announced by 
this notice is as follows: 


(1) To present the FAA position 
regarding the recommended future air 
navigation systems mix to the users and 
suppliers of air navigation systems. 

(2) To obtain the views and comments 
of users and industry regarding the 
recommended future air navigation 
systems mix. 


Meeting Procedures 


Persons who plan to attent the 
meeting should be aware of the 
following procedures to be followed: 

(a) The meeting will be informal in 
nature and will be conducted by the 
designated representative of the 
Administrator. Each participant will be 
given an opportunity to make a 
presentation. Questions may be asked of 
each presentor by other participants or 
by representatives of the Administrator. 

(b) The meeting will begin at 9 a.m. 
(local time). There will be no admission 
fee or other charge to attend and 
participate. All sessions will be open to 
all persons on a space-available basis. 
The FAA representative may accelerate 
the meeting if its progress is more 
expeditious than planned. 

(c) Position papers or other handout 
material relating to the substance of the 
meeting may be distributed. Participants 
submitting handout materials should 
present an original and two copies to the 
FAA representative. There should be an 
adequate number of copies provided for 
further distribution to all participants. 

(d) Statements made by FAA 
participants at the meeting should not 
be taken as expressing a final FAA 
position. 


Background 


The FAA proposed recommended mix 
of radionavigation systems for the future 
National Airspace System is based on 
the International Civil Aviation 
Organization (ICAO) International 
Standard VOR, VOR/DME (Very High 
Frequency Omnidirectional Range/ 
Distance Measuring Equipment), and the 
Microwave Landing System (MLS). The 
VOR/DME will remain as a sole-means 
air navigation system for the United 
States domestic airspace as at present 
and well into the next century. VOR 
provides the aviation community with 
bearing information relative to the VOR 
station and magnetic north. VOR is used 
for nonprecision approaches to landing 
and in terminal and en route airspace. It 
operates in the VHF frequency range. 
DME provides a measurement of 
distance from the aircraft to the DME 
ground station. DME operates in the L- 
band frequency range. 

A sole-means air navigation system is 
defined as an FAA-approved navigation 
system that can be used for specific 


phases of air navigation in controlled 
airspace without the need for any other 
navigation system. 

A supplemental air navigation system 
is defined as an FAA-approved 
navigation system that can be used in 
controlled airspace of the National 
Airspace System in conjunction with a 
sole-means air navigation system. 

Aeronautical NDB’s are used with 
onboard Automatic Direction Finders 
(ADF) in the contiguous 48 states for 
transition from en route to precision 
terminal approach facilities and as 
nonprecision approach aids at many 
airports. In addition, many of the NDB’s 


- are used to provide weather information 


to pilots. In Alaska, NDB’s are also used 
as en route facilities. All air carriers, 
most military, and many general 
aviation aircraft presently carry ADF. 
During the next 10 years, FAA 
expenditures for beacons are planned to 
be limited to the replacement of 
deteriorated components, modernization 
of selected facilities, and an occasional 
establishment or relocation of an NDB 
used for transition from en route to 
precision terminal approach facilities. 
NDB’s serve the aviation user 
community with low-cost navigation. 
They will remain part of the air 
navigation system mix well into the next 
century. 

The proposed recommended air 
navigation system mix will also include 
the following radionavigation systems to 
provide supplemental air navigation 
service: Long-Range Navigation 
(LORAN-C), OMEGA, and the Global 
Positioning System (GPS). 

LORAN-C is now being used for 
domestic IFR en route air navigation 
where there is suitable coverage and for 
a limited number of nonprecision 
approaches. LORAN-C coverage is 
expected to be expanded to all of the 
contiguous United States during the 1990 
time period. Increasing use will be made 
of LORAN-C for domestic en route air 
navigation and nonprecision approaches 
as a system of aviation signal monitors 
is deployed, and as the National 
Airspace System (NAS) planned 
midcontinent coverage is provided 
during the 1990 time period. Aviation 
use of LORAN-C will continue into the 
next century. A high degree of user 
interest in LORAN-C has been shown 
by the aviation community, and 
acceptance is rapidly increasing. 
Because of system coverage from the 
ground up, accuracy, and attractive user 
cost factors, continuous growth in user 
population is anticipated. 

OMEGA/VLF is currently used for IFR 
domestic en route and oceanic air 
navigation in conjunction with other 
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onboard navigation systems. OMEGA 
will continue to provide navigation 
service until at least the year 2000. 
Phase out of OMEGA during the 1990 to 
2000 time period is based on the 
assumptions that GPS with coverage of 
18 plus 3 active spare satellites proves 
acceptable as a replacement for 
OMEGA, and that international 
commitments regarding OMEGA can be 
fulfilled. The OMEGA system is limited 
to en route domestic and oceanic use by 
aviation because of the accuracy it 
provides. 

GPS is a Department of Defense 
(DOD) provided space-based navigation, 
time-distribution system that will 
provide precise continuous, all-weather, 
common grid, worldwide navigation and 
timing information to air, land, sea, and 
space-based users, both civil and 
military. 

GPS has the potential to become a 
sole-means air navigation system for the 
United States. Approval of civil aviation 
use of GPS is initially expected to be on 
a supplementary system basis. 
Resolution of coverage and integrity 
issues is required in order to certify GPS 
as a sole-means aviation 
radionavigation system in domestic 
airspace. 

» Potential upgrading of supplemental 
air navigation systems to sole-means air 
navigation systems will be based on the 
proven results of user experience and 
the reaction of the marketplace to each 
system. 

Instrument Landing System (ILS), 
Microwave Landing System (MLS), and 


Precision Distance Measuring 
Equipment (PDME) will provide 
precision approach options for aircraft. 
MLS will replace ILS as planned. 

Land-based Tactical Air Navigation 
(TACAN), used primarily by military 
aircraft for en route air navigation in the 
United States, will phase out by 1997 or 
as directed by the DOD. 

This FAA proposed recommended 
mix of sole-means and supplemental air 
navigation systems is designed to 
provide the best possible air navigation 
service to the entire spectrum of users in 
the aviation community according to 
their diverse financial means and 
technical requirements for air navigation 
accuracy well into the 21st century. 


Issued in Washington, DC, on May 23, 1986. 
Leland F. Page, 
Director, Systems Engineering Service, 
AES-1. 


[FR Doc. 86-16500 Filed 7-22-86; 8:45 am] 
BILLING CODE 4910-13-M 


Flight Service Station at Douglas, 
Nevada; Notice of Closing 


Notice is hereby given that on or 
about July 19, 1986, the Flight Service 
Station at Douglas, Arizona, will be 
closed. Services to the general aviation 
public of Douglas, formerly provided by 
this office, will be provided by the Flight 
Service Station in Prescott, Arizona. 
This information will be reflected in the 
FAA Organization Statement the next 
time it is reissued. 


(Sec. 313(a), 72 Stat. 752; 49 U.S.C. 1354.) 


Issued in Lawndale, CA, on July 11, 1986. 
B. Keith Potts, 
Acting Director, Western-Pacific Region. 
[FR Doc. 86-16498 Filed 7-22-86; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF THE TREASURY 


Federal Law Enforcement Training 
Center 


AGENCY: Advisory Committee to the 
National Center for State and Local Law 
Enforcement Training. 

ACTION: Notice of meeting. 


SUMMARY: The agenda for this meeting 
includes an orientation and tour of the 
Academy, opening remarks by the 
Director of the Federal Law Enforcement 
Training Center and Committee Co- 
Chairs; summary of present and past 
training activities; and old and new 
business. 
DATE: August 20, 1986. 
ADDRESS: Auditorium Building, 
Conference Room, Federal Bureau of 
Investigation Academy, Quantico, 
Virginia 22134. 
FOR FURTHER INFORMATION CONTACT: 
R.J. Miller, Assistant Director, Office of 
State and Local Training, Federal Law 
Enforcement Training Center, Glynco, 
Georgia 31524 (912-267-2345). 

Dated: July 18, 1986. 
Charles F. Rinkevich, 
Director. 
[FR Doc. 86-16546 Filed 7-22-86; 8:45 am] 
BILLING CODE 4810-32-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 


1 
FEDERAL COMMUNICATIONS COMMISSION 
July 17, 1986. 


FCC To Hold Open Commission 
Meeting, Thursday, July 24, 1986 


The Federal Communications 
Commission will hold an Open Meeting 
on the subjects listed below on 
Thursday, July 24, 1986, which is 
scheduled to commence at 9:30 a.m., in 
Room 856, at 1919 M Street, NW., 
Washington, DC 


Agenda, Item No., and Subject 


General—1—Title: Amendment of Part 2 and 
Part.22 of the Commission’s Rules Relative 
to Cellular Communications Systems. 
Summary: In this proceeding, the 
Commission considers whether to adopt a 
proposal to allocate additional frequencies 
for cellular radio, or alternatively, to adopt 
a proposal creating a general purpose 
mobile radio service. 

General—2—Title: Amendment of Parts 2, 15, 
and 90 of the Commission's Rules and 
Regulations to Allocate Frequencies in the 
900 MHz Reserve Band for Private Land 
Mobile Use. Summary: The Commission 
will consider whether to adopt a Report 
and Order which addresses release of 
spectrum in the 900 MHz band for use by 
the Private Land Mobile Radio Services. 

General—3—Title: Amendments of Parts 2, 
15, and 90 of the Commission's Rules and 
Regulations to Allocate Frequencies in the 
900 MHz Reserve Band for Private Land 
Mobile Use. Summary: The Commission 


will consider whether to adopt a Second 
Report and Order in this proceeding. 

General—4—Amendment of Parts 2, 22 and 
25 of the Commission's Rules to Allocate 
Spectrum for, and to Establish Other Rules 
and Policies Pertaining to, the Use of Radio 
Frequencies in a Land Mobile Satellite 
Service for the provision of Various 
Common Carrier Services. (GEN Docket 
84-1234) Summary: The Commission will 
consider whether to adopt a First Report 
and Order to allocate frequencies for a new 
mobile satellite service (MSS). 


This meeting may be continued the 
following work day to allow the 
Commission to complete appropriate 
action. 

Additional information concerning 
this meeting may be obtained from 
Judith Kurtich, FCC office of 
Congressional and Public Affairs, 
telephone number (202) 254-7674. 

Issued: July 17, 1980. 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 86-16662 Filed 7-12-86; 3:52 pm] 
BILLING CODE 6712-01-M 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 


TIME AND DATE: 11:00 a.m., Monday, July 
28, 1986. 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 


STATUS: Closed. 
MATTERS TO BE CONSIDERED: 


1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 


Federal Register 
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Wednesday, July 23, 1986 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 


Dated: July 18, 1986. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 86-16594 Filed 7-18-86; 4:58 pm] 
BILLING CODE 6210-01-M 


3 


PACIFIC NORTHWEST ELECTRIC POWER 
AND CONSERVATION PLANNING COUNCIL 


ACTION: Addition of item to meeting 
agenda. 

PLACE: Cavanaugh’s Inn at the Park, 
West 303 North River Drive, Spokane, 
Washington. 


summary: The Government in the 
Sunshine Act 5 U.S.C. 552b, requires 
Federal Register notice whenever an 
agency adds an item to its meeting 
agenda after the meeting has been 
publicly announced. At its July 9-10, 
1986 meeting in Spokane, Washington, 
the Northwest Power Planning Council, 
by majority rollcall vote, added the 
following item to its agenda: “Staff 
Evaluation of the Yakima River Basin 
Early Implementation Plan Projects 
Contained in S 2519/HR 4947”. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Bess Atkins, (503) 222-5161, or toll- 
free 1-800-222-3355 (Montana, Idaho or 
Washington) or 1-800-452-2324 
(Oregon). 

Edward Sheets, 

Executive Director. 

[FR Doc. 86-16618 Flled 7-21-86; 11:46 am] 
BILLING CODE 0000-00-M 
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DEPARTMENT OF EDUCATION 
Office of Postsecondary Education 


Training Program for Special Programs 
Staff and Leadership Personnel 


AGENCY: Department of Education. 


ACTION: Application Notice for 
Transmittal of Applications for New 
Awards; and Establishment of Final 
Funding Priorities for Fiscal Year 1986. 

Applications are invited for new 
awards under the Training Program for 
Special Programs Staff and Leadership 
Personnel. 

Authority for this program is 
contained in sections 417A and 417F of 
the Higher Education Act of 1965, as 
amended. (20 U.S.C. 1070d, 1070d-1d) 

The Secretary is authorized to make 
grants under this program to institutions 
of higher education, and other public 
and private nonprofit institutions and 
organizations. 

The purpose of the grant awards is to 
improve the operation of the Special 
Programs for Students from 
Disadvantaged Backgrounds (Talent 
Search, Upward Bound, Special Services 
for Disadvantaged Students, and 
Educational Opportunity Centers) by 
providing training for staff and 
-leadership personnel employed in, or 
preparing for employment in, such 
programs and projects. 

’ Effective Date: The priorities included 
in this notice take effect either 45 days 
after publication in the Federal Register 
or later if the Congress takes certain 
adjournments. If you want to know the 
effective date of these priorities, call or 
write the Department of Education 
contact person. 

Closing Date for Transmittal of 
Applications: An application for a 
training grant must be mailed or hand- 
delivered by August 22, 1986. 

Applications Delivered by Mail: An 
application sent by mail should be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Room 3633, ROB #3, Attention: 84.103 
(Training Program for Special Programs 
Staff and Leadership Personnel), 400 
Maryland Avenue SW., Washington, DC 
20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 


(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept a private metered postmark 
or a private mail receipt as proof of 
mailing. An applicant should note that 
the U.S. Postal Service does not 
uniformly provide a dated postmark. 
Before relying on this method, an 
applicant should check with its local 
post office. 

An applicant is encouraged to use 
registered or at least first class mail. 

Each late applicant will be notified 
that its application will not be 
considered. 

Applications Delivered by Hand: An 
application that is hand-delivered must 
be taken to the U.S. Department of 
Education, Application Control Center, 
Room 3633, Regional Office Building 3, 


7th and D Streets, SW., Washington, DC. 


The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, DC time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application that is hand-delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

Available Funds: It is anticiapted that 
up to $957,000 will be available for new 
awards under the Training Program for 
Special Programs Staff and Leadership 
Personnel in fiscal year 1986. It is 
estimated that these funds will provide 
for approximately ten (10) training grant 
awards. 

These estimates do not bind the U.S. 
Department of Education to a specific 
number of grants, or to the amount of 
any grant. 

Application forms: Application forms 
and program information packages are 
expected to be ready for mailing by July 
23, 1986. Application packages may be 
obtained by contacting the Division of 
Student Services, U.S. Department of 
Education (Room 3060, Regional Office 
Building 3), 400 Maryland Avenue SW.., 
Washington, DC 20202. Telephone: (202) 
245-2165. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information package is only intended to 
aid applicants in applying for 
assistance. Nothing in the program 
information package is intended to 
impose added paperwork, application 
content, reporting, or grantee 
performance requirements beyond those 
imposed under the statute and 
regulations. (Approved by the Office of 
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Management and Budget under control 
number 1840-0125.) 

The Secretary suggests that the 
narrative portion of the application not 
exceed thirty (30) pages in length. The 
Secretary further suggests that only the 
information required by the application 
form be submitted. 

Program Information: The Secretary is 
accepting applications for one year of 
funding to support a variety of training 
projects that respond to the training 
needs and priorities of the Special 
Programs staff and leadership 
personnel. An applicant may submit 
more than one application for funding 
under this program, and the Secretary 
strongly urges that separate applications 
be submitted for separate proposed 
training activities. 

The applications for new awards will 
be evaluated competitively under the 
selection criteria for new awards, 34 
CFR 642.31. In addition, applicants that 
have been funded within the previous 
three years to operate a training project 
for Special Programs staff and 
leadership personnel will be evaluated 
on the basis of their prior experience 
under 34 CFR 642.32. 

Applicable Regulations: Regulations 
applicable to this program are: 

(a) Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR Parts 74, 75, 77, and 78; and 

(b) Regulations governing the Training 
Program for Special Programs Staff and 
Leadership Personnel (34 CFR Part 642), 
and the final priorities included in this 
notice. 

Funding Priorities 

The Secretary of Education published 
in the Federal Register of April 8, 1986, 
51 FR 11968-11969, a notice of proposed 
funding priorities for training activities 
to be funded under the Training Program 
for Special Programs Staff and 
Leadership Personnel for Fiscal Year 
1986. Under 34 CFR 642.31(f) and 642.34 
of the Training Program regulations, 34 
CFR Part 642, the Secretary awards up 
to 8¥s points to applicants that propose 
to carry out one or more of the priority 
activities. 

Interested parties were given 30 days 
to submit comments, suggestions or 
recommendations regarding the 
proposed priorities. A total of six 
comments were received. Specific 
comments were received addressed to 
the first and third priorities. Other more 
general comments were received that 
applied to all three priorities. Each 
priority has been revised in the interest 
of clarity. The first priority has also 
been revised as a result of comments. 
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Comments: Four comments were 
received on the first priority. One 
commenter supported the priority 
because of staff turnover and cutbacks 
in Department of Education personnel in 
Washington. Two other commenters 
supported the priority but suggested that 
it include a separate workshop for 
Educational Opportunity Centers and 
Talent Search personnel with emphasis 
on performance reports. A fourth 
commenter did not support the priority. 
The commenter indicated that the 
priority 1) artificially separated 
compliance with Federal regulations 
from other topics of program 
administration, 2) would train two 
individuals from each project in the area 
of management when there is usually 
one administrator, 3) focused on 
regulations which will be rewritten as a 
result of the Higher Education 
Reauthorization of 1986, and 4) proposed 
to train staff in avoiding duplication of 
services which the commenter felt was 
an unclear requirement in the 
regulations. 

Response: A change has been made. 
In order to receive points under the first 
priority, and applicant does not have to 
provide training to project directors and 
project staff for all the Special Programs. 
The priority has been revised to make 
this clear. j 

Secretary notes that the training 
called for under this priority relates to 
the methods that grantees must use to 
document project requirements and 
account for project funds. Therefore the 
training to be provided should be 
basically the same for all Special 
Programs projects. Nevertheless, an 
applicant can propose to provide 
training solely, for example, for Talent 
Search or Educational Opportunity 
Center Program project directors and 
staff. However, the training must include 
all the subjects described in the priority, 
not just the preparation of performance 
reports as suggested by the commenter. 

The Secretary believes that the 
regulatory areas described in the 
funding priority are the ones for which 
training is most needed and that it is 
useful to train two members of each 
Special Programs project in view of the 
staff turnover these projects experience. 
The Secretary further believes that the 
reauthorized Special Programs will not 
significantly affect the training to be 
provide under this priority. 

The Secretary finds, as a result of 
program site visits and investigations by 
the Office of Inspector General, that 
many grantees under the Special 
Services for Disadvantaged Students 
program are having difficulty in 
avoiding duplications of services. This 
underscores the need to assist affected 


institutions in understanding the 
Department's regulations. - 

Comments: No specific comments 
were received on the second priority. 

Comments: Two comments were 
received on the third priority. One 
commenter supported the priority and 
the other commenter noted that 
improving retention is the underlying 
legislative purpose of Special Services, 
but that, “. . . a topic limited to 
documenting and evaluating retention is 
unnecessarily narrow.” 

Response: The Secretary agrees with 
the commenter that improving the 
retention rate of participants in 
secondary schools under the Upward 
Bound Program and in postsecondary 
institutions under the Special Services 
Program is a significant goal of each 
program, and, as a result, disagrees with 
the commenter that a priority focused on 
that area is “unnecessarily narrow.” 

General Comments: Two comments 
not specifically addressing any single 
proposed priority were received. One 
commenter suggested that the college 
administrator to whom the project 
director reports be included in the 
training. One commenter expressed 
concern 1) that training for new project 
directors was not included in the 
proposed priorities; 2) that assessment 
was not included, and 3) that changing 
the priorities from year-to-year does not 
allow the development of a minimum 
level of proficiency in designated areas 
among TRIO staff nationally, and makes 
it difficult for training grantees to 
improve upon the workshops and 
seminars which they conduct. 

Response: College administrators who 
supervise Special Programs grants 
qualify as leadership personnel and are 
thus eligible to be trained. Under these 
priorities, the Secretary has no objection 
to a project training such individuals as 
long as all the costs for training these 
individuals, including the cost of travel, 
subsistence and materials, is borne by 
the college and not by the Training 
Program gant or the Special Programs 
grants these individuals are supervising. 

The proposed priorities do not 
specifically include a priority for new 
project directors. However, a training 
project may provide training at two 
levels—experienced directors and new 
directors. 

In response to the comment that 
assessment be included, it is noted that 
the suggested addition is eligible for 
funding under the Training Program. 
However, due to extremely limited 
funds and the need to emphasize overall 
management, the number of priorities 
will be limited to three. 

In response to the comment that the 
priorities should remain consistent from 


year-to-year, it is noted that priorities 
are changed according to changes in 
need for training. The priorities for 
Fiscal Year 1986 are based in part on 
training needs which have been 
documented by the Department. 

After careful consideration of the 
comments received, the Secretary 
adopts the following final priorities for 
new awards in Fiscal Year 1986. 


Funding Priorities for Fiscal Year 1986 


(1) Training that provides instruction, 
including written materials, to two 
members of a Special Programs 
project—the director and a project staff 
member most involved in the overall 
management of the project. The 
instruction provided must enable the 
project director and staff member to 
comply fully with the Special Programs 
and Education Department General 
Administration Regulations (EDGAR) 
regulatory provisions relating to 
documenting the eligibility of project 
participants, documenting the services 
provided to those participants, 
accounting for project funds, and 
avoding duplication of services under 
Special Services for Disadvantaged 
Students (Special Services) Program 
grants. An applicant under this priority 
may provide training to carry out these 
responsibilities under one or more of the 
Special Programs. 

(2) Training that provides instruction, 
including written materials, to Upward 
Bound project directors that will enable 
them to design and carry out exemplary 
summer components. 

(3) Training that provides instruction, 
including written materials, to Special 
Services project staff that will enable 
them to improve the retention of project 
participants in postsecondary 
institutions and to Upward Bound 
project staff that will enable them to 
improve the retention of project 
participants in secondary schools. 

All applications addressing the above 
priorities must include procedures for 
working with the Department of 
Education to ensure that the content of 
training materials produced for the 
workshops correctly reflects Special 
Programs legislative and regulatory 
mandates (Section 417 of the Higher 
Education Act of 1965, as amended (20 
U.S.C. 1070d, 1070d-1d), the Special 
Programs regulations (34 CFR Parts 643, 
644, 645, 646), and the Education 
Department General Services 
Administrative Regulations (EDGAR), 34 
CFR Parts 74, 75, and 77. 

The Secretary will consider 
applications for a Training Program 
project on topics other than those given 
priority if the applicant addresses 
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another significant training need in the 
local area being served by the Special 
Programs. Those proposals will not 
receive any priority points. 

For Further Information Contact: 

Jowava M. Leggett, Division of Student 
Services, U.S. Department of Education 
(Room 3060, Regional Office Building 3), 
400 Maryland Avenue SW., Washington, 
DC 20202. Telephone: (202) 245-2165. (20 
U.S.C. 1070d, 1070d-14). 
(Catalog of Federal Domestic Assistance 
Number: 84.103—Training Program for 
Special Programs Staff and Leadership 
Personnel) 

Dated: July 18, 1986. 

William J. Bennett, 

Secretary of Education. 

[FR Doc. 86-16494 Filed 7-22-86; 8:45 am] 
BILLING CODE 4000-01-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Public and Indian Housing 


24 CFR Parts 904, 905, 913, 960, and 
966 


[Docket No. R-86-1020; FR-1164] 


Public Housing; Tenancy and 
Administrative Grievance 

AGENCY: Office of the Assistant 
Secretary for Public and Indian Housing, 
HUD. 

ACTION: Proposed rule. 


summary: HUD is proposing to revise 


requirements concerning: (1) Tenant 
leases and termination of tenancy, and 
(2) hearings for applicants and tenants, 
including the conditions in which a 
public housing agency (PHA) is not 
required to provided the opportunity for 
a hearing on a grievance relating to 
eviction or termination of tenancy. The 
rule states requirements applicable to 
the public housing program, including 
public housing administered by an 
Indian Housing Authority, the Turnkey 
Ill Homeownership Opportunity 
Program, and the leased housing 
programs (under section 23 or section 
10{c) of the U.S. Housing Act of 1937 
prior to the 1974 amendments of the 
Act). 

A proposed rule on lease and hearing 
requirements was published in 
December 1982. However, the subjects 
covered by the proposed rule are 
substantially affected by statutory 
changes enacted in November 1983. The 
Department has therefore decided to 
publish a proposed rule for 
implementation of the new statutory 
requirements, and also including 
revisions after consideration of public 
comments on the original proposed rule. 
DATE: Comments must be submitted on 
or before September 22, 1986. 


ADDRESS: Interested persons are invited 
to submit written comments on or before 
the due date to the Rules Docket Clerk, 
Office of General Counsel, Room 10276, 
Department of Housing and Urban 
Development, 451 7th St., SW., 
Washington, DC 20410. Each comment 
should include the commentor’s name 
and address, and should refer to the title 
and docket number stated in the 
heading of this proposed rule. A copy of 
each comment will be available for 
public inspection during regular 
business hours at the above address. 
FOR FURTHER INFORMATION CONTACT: 
Edward Whipple, Chief, Rental and 
Occupancy Branch, Office of Public and 


Indian Housing, Room 4206, Department 
of Housing and Urban Development, 451 
Seventh St., SW., Washington, DC 20410, 
telephone (202) 426-0744. (This is not a 
toll-free telephone number.) 


SUPPLEMENTARY INFORMATION: 


Note.—The rules affected by this 
rulemaking were previously located in 24 
CFR, Chapter VIII, but were moved to 
Chapter IX (by a final rule published 
February 23, 1984, 49 FR 6712) because of a 
reorganization which established the position 
of Assistant Secretary for Public and Indian 
Housing. The changes are as follows: Lease 
and grievance procedures, previously at 24 
CFR Part 866, now at Part 966; tenant income 
and rent, previously at Part 813, now at Part 
913; notice and hearing for applicants, 
previously at Part 860, § 860.207, now at Part 
960, § 960.207; Turnkey III Program, 
previously at Part 804, now at Part 904; Indian 
Housing Program, previously at Part 805, now 
at Part 905. 


Contents of Preamble 


Public Housing—Tenancy and Administrative 
Grievance Procedures 


I. Background 


Il. Lease Provisions 

A. General 

B. PHA Obligations 

C. Family Obligations 
1. Statement of Family Obligations 
2. Family Violation of Law 
3. Other Family Obligations 

D. Prohibited Conduct or Use of Unit; 
Responsibility of Family for Acts of 
Third Parties 

E. Guests 

F, Rent and Charges; Reexamination of 
Family Income and Composition 

1. Rent 

2. Reexamination—Submission of Required 
Information and Documents 

3. Penalties for Late Payment 

4. Legal Fees and Charges 

5. Other PHA Charges 

G. Transfer from Unit 

H. Obligation to Allow Inspection of Unit 

I. Security Deposit 

]. Prohibited Lease Provisions 
1. Retention of Prohibition 
2. Treatment of Family Property 
3. Waiver of Notice 
4. Waiver of Court Decision Before 
Eviction 
5. Other Revisions of Prohibited Lease 
Provisions 

K. Distinction Between “Tenant” and 
“Famil 2 


L. Notice Procedures—Service of Notice 

M. Changes in Lease Form Used by PHA; 
Change of PHA Rules; Offer of Lease 
1. Changes in Lease Form or PHA Rules; 
Making Kules Available for Family 
2. Offer of Lease; Nonrenewal of Lease at 
End of Term 

N. Transition—Applicability of New Lease 
Requirements 

O. Turnkey III and Indian Housing—Lease 
Requirements 
1. Turnkey III and Mutual Help 
2. Indian Rental Projects 

Hil. Termination of Tenancy 
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A. Grounds 
1. Statute 
2. Other Good Cause 
3. Violation of Lease 
B. Notice of Lease Termination 
1. Notice Period 
2. Requirement of Adequate Notice 
3. Relation to Notices Under State or 
Local Law 
4. Relation to Notice of Proposed 
Adverse Action 
5. When Notice Is Effective 
C. Eviction Procedures 
IV. Administrative Grievance Procedure 
A. Rulemaking 
1. Comments Opposed 
2. Comments in Favor 
B. Legislation 
C. Subject of Grievance Hearing 
1. General 
2. Adverse Action 
a. Meaning of Adverse Action 
(1). Legislative History 
(2). Adverse Action: Regulatory 
Definition 
b. Termination of Tenancy or Eviction 
c. Rent or PHA Charges 
(1). Comments on Original 
Rulemaking 
(2). Grievance on Rent or Charges 
Under Proposed Rule 
(3). Payment of Rent As Condition 
for Grievance Hearing 
(4). Relation of Grievance Hearing to 
Eviction Process; Non-payment of Rent 
d. Requiring Family to Move 
D. Hearing on Proposed PHA Adverse 
Action 
1. Purpose of Hearing 
2. Notice of Proposed Adverse Action 
E. Hearing Procedures 
1. General 
2. Elements of Hearing 
a. Person Conducting Hearing 
(1). Selection of Hearing Officer 
(2). Authority of Hearing Officer 
b. Conduct of Hearing and 
Presentation of Evidence 
(1). Opportunity for Examination of 
Relevant Materials 
(2). Evidence and Tenant Statements 
(3). Representation of Family 
(4). Promptness of Hearing 
3. Hearing Decision 
a. Informing Family of Decision 
b. Effect of Decision 
4. Existing Grievance Procedures 
5. Voluntary Grievance Procedures 
F. Application of Grievance Procedures to 
Mutual Help and Turnkey III 
Homeownership Opportunity Programs 
1. Turnkey III and MH— 
Applicability of Grievance Procedures; 
Modification of Program Requirements 
2. Turnkey III and MH— 
Meaning of Proposed Adverse Action 
3. Turnkey III and MH— 
Notice of Proposed Adverse Action 
V. Termination of Tenancy or Eviction— 
Exclusion from PHA Administrative 
Grievance Procedure 
A. Purpose and General Character of 
Exclusion ures 
B. Determination of Recognition 
1. Elements of Due Process 
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2. HUD Examination of State Eviction 
Procedures 
3. HUD Review Limited to Legal 
Requirements for Eviction 
C..HUD Authorization to Exclude 
D. Public Comment and Notice Procedures 
VI. Lease and Grievance Requirements for 
Indian Housing and for Turnkey III 
Homeownership Opportunity Program— 
Definitions of Public Housing and PHA 
VIl. Hearing for Applicants 
VIII. Other Matters 


PREAMBLE 
I. Background 


On December 13, 1982 (47 FR 55689), 
HUD published a proposed rule to (1) 
simplify tenant lease requirements, 
including changes in existing regulatory 
requirements for minimum notice of 
lease termination, (2) limit the 
requirement for Public Housing Agency 
(PHA) grievance hearings for tenants to 
PHA determinations of tenant income or 
rent, (3) require that evictions be carried 
out through judicial process and that 
termination of tenancy must be based 
on violation of the lease, Federal, State 
or local law or other good cause. 

In this preamble, “original 
rulemaking” refers to the December 1982 
proposed rule; “proposed rule” refers to 
this rulemaking document, rather than to 
the original rulemaking; and “present 
rule” means the lease and grievance 
regulation now in effect (and which is 
codified at 24 CFR Part 966), or the other 
regulations now in effect, and which 
would be changed by provisions of the 
proposed rule. 

After publication of the original 
rulemaking, the Congress enacted 
section 204 of the Housing and Urban- 
Rural Recovery Act of 1983 (HURRA), 
which states new requirements for 
public housing leases and 
administrative grievance procedures 
(Pub. L. 98-181, November 30, 1983, 
amending section 6 of the U.S. Housing 
Act of 1937, 42 U.S.C. 1437 et seq.). The 
new law is consonant with some aspects 
of the original rulemaking, but in other 
respects severely limits the scope of the 
regulatory reforms originally proposed 
by HUD. Section 204 of the HURRA 
requires the PHA to establish and 
implement a tenant grievance procedure 
for “any proposed adverse public 
housing agency action,” and prescribes 
minimum notice periods for termination 
of the lease. The legislation allows a 
PHA to exclude grievance concerning 
eviction or termination of tenancy from 
the administrative hearing procedure if 
HUD has determined that local law 
requires a hearing in court which 
provides the basic elements of due 
process before a tenant is evicted. 


The Department received extensive 
public comments on the original 
rulemaking published in December 1982, 
before enactment of section 204 of the 
HURRA. 862 comments were docketed 
by the HUD Rules Docket Clerk. It 
should be remarked that the number of 
comments docketed provides a 
somewhat arbitrary indication of the 
volume of comments or of comments on 
particular themes. Many comments were 
repetitive form comments. 

Comments from legal aid offices and 
from public housing tenants were in 
general strongly opposed to the 
proposed amendments. Comments from 
PHAs and the National Association of 
Housing and Redevelopment Officials 
were in general strongly in favor of the 
proposed amendments, although some 
technical changes were suggested. 


II. Lease Provisions 


A. General 


The Department is proposing that 
lease requirements (Subpart B of 
proposed Part 966) would be further 
revised for simplicity and clarity. As 
under the present rule and the original 
rulemaking, this proposed rule describes 
types of required provisions (§ 966.10) 
and prohibited provisions (§ 966.11) 
governing central aspects of the 
subsidized tenancy, but leaves the 
drafting of lease provisions which 
comply with these requirements to the 
PHA. Comments on the original 
rulemaking recommend various 
additions and changes, but do not 
challenge this general approach. A PHA 
states that the provisions proposed in 
the original rulemaking are reasonable 
and clear, but should be further 
streamlined. 


B. PHA Obligations 


The original rulemaking would have 
removed an explicit lease requirement 
for the PHA to maintain the project in 
decent, safe and sanitary condition, and 
would have removed other provisions 
on the responsibilities of the PHA for 
project maintenance and for supplying 
water and heat (present rule § 966.4(e)). 
The PHA would, however, be obligated 
(original rulemaking § 866.2(e)) to 
comply with applicable building and 
housing codes and HUD or other 
governmental regulations. 

Comments on the original rulemaking 
say that the proposed statement of PHA 
obligations is not sufficient, and that 
tenants may not be able to enforce the 
PHA duty to provide decent, safe and 
sanitary housing. Commenters note that 
the provision of “decent, safe, and 
sanitary” housing is the statutory 
purpose of the public housing program 
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(U.S. Housing Act of 1937, section 2), 
and assert that the duty of the PHA to 
maintain the unit in accordance with 
this standard should be enforceable by 
the tenant under the lease. New section 
6(7)(2) of the U.S. Housing Act of 1937 
provides that a public housing lease 
must “obligate the public housing 
agency to maintain the project in a 
decent, safe, and sanitary condition” 
(U.S. Housing Act of 1937, section 
6(2)(2)). 

This proposed rule (§ $66.10(f)) would 
require that the lease provide that: 


(1) The PHA shall provide services and 
maintenance for the dwelling unit, equipment 
and appliances, and the common areas and 
facilities, which are needed to keep the 
housing in decent, safe and sanitary 
condition. 

(2) The PHA shall comply with the 
requirements of applicable State or local 
building or housing codes concerning matters 
materially affecting health or safety of the 
Family. 


This formulation balances the 
statutory requirement to state in the 
lease the duty of the PHA for 
maintenance of the unit, and the 
statutory objective of vesting in local 
PHAs the maximum amount of 
administrative responsibility (U.S. 
Housing Act of 1937, section 2). 

The PHA would be responsible for 
maintaining the unit in compliance with 
the decent, safe and sanitary standard, 
as applied to circumstances in the 
locality. This comprehensive obligation 
removes, however, the need for HUD to 
require a more detailed statement of 
PHA maintenance obligations in the 
lease. 

The lease requirement for compliance 
with State and local codes would 
supplement the decent, safe and 
sanitary standard, and would be limited 
to code violations which risk the health 
and safety of the tenant. The PHA’s 
obligation to comply with these code 
requirements would be enforceable by 
the tenant as a contractual duty of the 
PHA under the lease. The PHA’s breach 
of this obligation would also usually be 
a violation of the PHA’s duty to 
maintain the unit in decent, safe and 
sanitary condition. 

Local code violations which do not 
materially affect health or safety would 
not be enforceable by the tenant under 
the lease. The enforcement of local code 
standards is in general appropriately left 
to the judgment of local officials in the 
light of local conditions. The 
Department does not believe there is a 
sufficient justification for imposing on 
PHAs a blanket Federal regulatory 
requirement to incorporate in the lease 
with an individual tenant the PHA’s 
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obligation to comply with local code 
requirements. However, PHA violation 
of local code conditions affecting health 
of safety are so fundamental, and so 
closely related to achievement of 
decent, safe and sanitary housing, that 
they are properly a subject of Federal 
regulation. 

Comments objected to the proposed 
deletion of provisions (present rule 
§ 966.4(h)) which require the PHA to 
offer “standard alternative 
accommodations, if available” when a 
damaged unit is hazardous for the 
occupants, and require abatement of 
rent because of the damage. The 
proposed rule (§ 966.10(f)(3}) would 
require the PHA to offer the family 
another decent, safe and sanitary unit 
“if condition of the dwelling unit is 
hazardous to the health or safety of the 
Family, and the condition is not 
corrected in a reasonable time.” This 
requirement is consistent with the 
particular Federal concern and interest 
in conditions which may endanger 
health or safety of the occupants. The 
alternative unit offered to the family 
may be a public housing unit, or a unit 
available for occupancy with assistance 
under the section 8 housing certificate 
program or housing voucher program. 


C. Family Obligations 
1. Statement of Family Obligation 


The statement of the obligations of the 
family to the PHA under the lease 
($ 966.10(h)) would be expanded and 
clarified. Regulations for the section 8 
existing housing certificate program also 
state family obligations under that 
program (§ 882.118, cf. also § 882.210). 
Like the public housing program, the 
housing certificate program is run by 
local PHAs. In the certificate program, 
the roles of the PHA and owner are 
separate. In the public housing program, 
these roles are combined. Thus the 
statement of family obligations in the 
proposed rule may be roughly divided 
into: (1) Items reflecting the common 
PHA role in the public housing and 
housing certificate programs, and (2) 
items reflecting the obligations of the 
family to the PHA as owner of a public 
housing dwelling unit. 

For the first group of items, it is 
proposed that the statement of family 
obligations would be substantially 
conformed for the public housing and 
housing certificate programs (with some 
technical differences): requirement to 
use the dwelling unit for family 
residence (§ 966.10(h)(1)), prohibition 
against transferring use of the unit 
(§ 966.10(h)(2)), duty to give necessary 
information to PHA (§ 966.10(h)(6)), 
agreement not to commit fraud in 
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connection with a Federal housing 
assistance program (§ 966.10(h)(8)), 
prohibition of duplicative Federal 
housing assistance (§ 966.10(h)(9)). In 
the public housing program, these 
provisions would be contained in the 
lease, and serious or repeated breach of 
family lease obligations would be 
ground for termination of tenancy (see 

§ 966.21). 


2. Family Violation of Law 


The original rulemaking 
(§ 866.13(a)(2)) would have allowed 
termination of tenancy for violation of 
“applicable” Federal, State or local law. 
The original rulemaking would also have 
obligated the tenant to comply with 
obligations under building and housing 
codes materially affecting health and 
safety (§ 866.2(f)(4)), or under a “State 
statute or local ordinance” which 
imposes obligations in connection with 
occupancy of a unit (§ 866.2(f)(5)). 

Comments on the original rulemaking 
state that the proposed authority to 
terminate tenancy because of tenant 
violation of applicable law is ambiguous 
and overbroad, and would allow a 
termination fora statutory violation 
unrelated to the tenancy. 

Section 6(/)(4) of the U.S. Housing Act 
of 1937 prohibits termination of the 
tenancy “except for serious or repeated 
violation of the terms or conditions of 
the lease or for other good cause.” 
Under the new statutory requirements 
for termination of tenancy, a tenant 
violation of applicable law is not a 
separate statutory ground for 
termination of tenancy, but may be a 
ground for termination of tenancy if the 
violation of law is also a serious or 
repeated lease violation, or is “other 
good cause” for termination of tenancy. 

This proposed rule (§ 966.21) would 
eliminate the provision making violation 
of Federal, State or local law a separate 
ground for termination of tenancy. 
However, the statement of family 
obligations in the proposed rule would 
provide (§ 966.10(h)(5)) that the family 
must “comply with any State or local 
law which imposes obligations on a 
tenant in connection with the occupancy 
of a dwelling unit and surrounding 
premises" (emphasis added). Thus 
violation of this provision would be a 
violation of the lease, and could be a 
ground for termination of tenancy if the 
violation is either serious or repeated. 

The language of the proposed rule 
responds to the public comments 
asserting that the provision allowing 
termination for violation of applicable 
law is overbroad. The specification of 
the family lease obligation in the 
proposed rule pertains only to State or 
local laws which impose obligations on 


a tenant in connection with occupancy 
of the unit and surroundings. 

A comment claims that to satisfy due 
process a termination for violation of 
State or local law must be based on a 
material violation which significantly 
affects the livability of the property or 
the health or safety of tenants. The 
Department finds no Constitutional 
basis for this assertion. The substantive 
standard for termination of tenancy is 
not prescribed by the Constitution. A 
termination for violation of State or 
local law concerning occupancy of the 
dwelling unit or premises is reasonably 
related to the PHA’s statutory and 
contractual responsibilities for 
management of the housing. 

A comment asserts that the family 
should be obligated to comply with all 
applicable law, including both statute 
and caselaw. The proposed rule (§ 966- 
10(h)(5)) would require the family to 
comply with any State or local law. This 
legal obligation may arise from any 
binding source of law, including statute, 
regulation or caselaw. 

A comment states that if a family 
member commits a crime the PHA 
should be able to terminate the tenancy 
before a conviction in the criminal 
prosecution. The comment notes that 
otherwise the criminal can continue to 
prey on other tenants. 

A PHA may terminate the tenancy 
because of crime by the tenant if the 
crime or criminal acts constitute one of 
the statutory grounds for termination of 
tenancy (serious or repeated violation of 
the leases, or other good cause). If 
criminal acts are grounds for 
termination of tenancy, the PHA does 
not have to delay proceeding with a civil 
proceeding for termination of tenancy 
and eviction pending the progress of a 
criminal prosecution relating to the 
same set of facts. The PHA could 
proceed with a civil action to terminate 
tenancy and evict the family because of 
criminal behavior by family members, 
regardless of whether a prosecution has 
commenced, and regardless of the stage 
of a criminal proceeding. Of course, the 
family would be entitled to a fair 
hearing on the existence of grounds for 
termination of tenancy, in the PHA’s 
administrative grievance process or in 
the State court civil eviction proceeding. 


3. Other Family Obligations 


For discussion of other lease 
provisions on obligations of the family, 
see the following sections of this 
preamble: 

—Prohibited conduct or use of unit; 
responsibility for acts of third parties, 
section IID. 

—Rent and charges, section ILF. 
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—Move to another unit, section 1.G. 
—Inspection of unit, section II.H. 
—PHA rules, section II.M.1. 


D. Prohibited Conduct or Use of Unit; 
Responsibility of Family for Acts of 
Third Parties 


Comments object to provisions 
(original rulemaking § 866.2(f)(3), 
essentially unchanged from present rule) 
obligating tenant to conduct himself 
“and cause other persons who are on 
the premises with his consent to conduct 
themselves” so as not to disturb other 
tenants. It is suggested that this 
provision makes the tenant a guarantor 
of the conduct of third persons on the 
premises (e.g., the pizza delivery man). 

The tenant should only be responsible 
for acts or damage by members of the 
family, family guests or persons under 
the control of the family. The 
Department agrees, as suggested by a 
comment, that language of the 
multifamily model lease (HUD 
handbook 4350.3, appendix 19a, section 
13) expresses the responsibility of the 
family in clearer language, and has 
adapted the model lease formulation. 
The proposed rule would provide 
($ 966.10(h)(3)) that the family may not: 


use the dwelling unit for unlawful purposes, 
engage in or permit unlawful activities in the 
unit or project, or make or permit noises or 
acts that will disturb the rights or comfort of 
other families. 


E. Guests 


The proposed rule provides 
($ 966.10(g)) that the family’s right to use 
and occupancy of the unit includes 
“reasonable accommodation” of guests 
or visitors. This provision has not been 
changed from the present rule. A PHA 
comment states that a requirement to 
register guests with the PHA should be 
prohibited as an invasion of tenant 
privacy. The recommendation in this 
comment has not been adopted in the 
proposed rule. 

HUD believes that the regulatory 
lease requirement to use the unit for 
residence by the family (see proposed 
rule § 966.10(b), § 966.10(g) and 
§ 966.10(h) (1) and (2)), and the provision 
for “reasonable” use for guests of the 
family, sufficiently cover the Federal 
interest that the unit be used only for 
residence by a lower income family, in 
accordance with the purpose of the 
statute. More detailed regulation of the 
presence of family guests is most 
appropriately left to the judgment of the 
PHA, which may utilize lease provisions 
or house rules which further regulate the 
presence of guests in a public housing 
unit. 


F. Rent and Charges; Reexamination of 
Family Income and Composition 


1. Rent 


The required lease provisions state 
(proposed rule § 966.10(e), see original 
rulemaking § 866.2(c)) that the tenant 
rent payable by a family is an amount 
determined by the PHA in accordance 
with HUD regulations and other 
requirements, and is subject to change 
as determined by the PHA. The 
proposed rule also adds definitions of 
“Tenant Rent” and “Total Tenant 
Payment” (§ 966.2) in accordance with 
the regulation on rent calculation 
procedures in the public housing 
program (24 CFR Part 913). 

PHA rent determinations are largely 
governed by HUD procedures issued to 
implement the statutory rental formula. 
Statutory and regulatory rent 
requirements may change from time to 
time. The terms of the lease between the 
tenant and the PHA must permit 
necessary adjustments in the amount of 
tenant rent because of statutory and 
regulatory changes. 

The proposed rule adds a provision 
($ 966.10(e)) that any change in the 
amount of the tenant rent must be stated 
in a written notice by the PHA to the 
tenant. The notice must state the new 
amount of rent, and the effective date of 
the change, and state that the family 
may ask for an explanation of the basis 
of the PHA determination. 

If a family does not agree that the 
PHA rent determination isin _ 
accordance with the rules, the family 
may ask the PHA to change the rent. 
The PHA's proposed decision to deny 
the family’s written request is a 
proposed “adverse action” 

($ 966.31(b)(3)). The PHA must be given 
notice of the grounds for the proposed 
denial and of the opportunity for an 
informal hearing (§ 966.31(c)). 


2. Reexamination—Submission of 
Required Information and Documents 


The family is required to supply 
information which HUD or the PHA 
determine to be necessary 
(§ 966.10(h)(6)). This includes the duty to 
supply information needed to determine 
tenant rent. 

The proposed rule would specify that 
the family must submit “required 
evidence of citizenship or eligible alien 
status.” By law, HUD is required to deny 
financial assistance in the public 
housing and other subsidized housing 
programs for aliens not legally resident 
in the United States (section 329(a) of 
the Housing and Community 
Development Amendments of 1981, Pub. 
L. 97-35, August 13, 1981). This 
prohibition has been implemented 
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through a separate rulemaking (51 FR 
11198, April 1, 1986, correction at 51 FR 
15611, April 25, 1986). The proposed 
provision would create an explicit 
contractual statement of the duty to 
produce the documentation required by 
HUD for enforcement of the statutory 
restriction on assistance for illegal alien 
residents. 

Incomes of all tenants must be 
reexamined at least annually (U.S. 
Housing Act of 1937, section 3{a)). 
Several comments suggest that the 
Department should prohibit upward 
revisions of rent as a result of an interim 
reexamination. The Department has not 
accepted this suggestion. While most 
reexaminations are conducted on an 
annual basis, there is no reason to 
prohibit the PHA from adjusting rent on 
the basis of more current information. 
The preamble to the rule governing rent 
and income reexaminations in the public 
housing program states that: 

. . . some PHAs need the flexibility to 
conduct reexaminations more frequently than 
annually under procedures now provided in 
HUD handbooks. For example, earlier 
recertifications are appropriate if the PHA 
has performed a tenant-requested 
reexamination for a change in circumstances 
that is found to have been temporary. 

(24 CFR Part 913, 49 FR 21476, 21480-81, May 
21, 1984.) 


3. Penalties for Late Payment 


Comments state that penalties for late 
payment should not be allowed, or that « 
the PHA should only be allowed to 
impose “reasonable” late fees. The 
proposed rule (§ 966.10(d)(2)) permits a 
PHA to assess reasonable penalties 
because of late payment of rents or 
charges to the PHA. 

The imposition of late fees is a 
legitimate way of getting families to pay 
rent or charges on time. The use of late 
fees for this purpose helps to carry out 
the statutory requirement for PHAs to 
establish satisfactory procedures 
“designed to assure the prompt payment 
and collection of rents” (U.S. Housing 
Act of 1937, section 6{c)(4)(B)). The lack 
of any practical penalty for late 
payment would be likely to promote a 
pattern of rent delinquency. The 
Department has noted that: 


Although the payment of rent is difficult for a 
poor family, the requirement for payment of 
the statutory rent contribution could collapse 
unless enforced by the possibility of effective 
sanctions. 


(49 FR at 12218, March 29, 1984.) 


By charging fees for late payment of rent 
or other charges, the PHA may be able 
to avoid the need for a more drastic 
sanction against a non-paying tenant— 
by evicting the family from the unit. The 
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PHA should be able to utilize lesser 
remedies, to minimize the need for 
recourse to more severe actions against 
tenants. 

The proposed rule adopts a suggestion 
to specify that late payment penalties 
must be “reasonable.” 


4. Legal Fees and Charges 


The original rulemaking (§ 866.3(h)) 
would prohibit lease provisions 
obligating the tenant to pay attorney 
fees or other legal costs where a court 
has found in favor of the tenant (see 
also § 966.6(h)) of present rule). (There is 
a similar prohibition in regulations for 
the other HUD housing subsidy 
programs.) The original rulemaking also 
provides (§ 866.13(d)) that: “at the 
option of the PHA or the court... , 
where the tenant loses the [eviction] 
suit, the tenant may be required to pay 
the costs associated with eviction which 
are incurred after the date of 
termination of the lease.” 

Legal aid and tenant comments assert 
that the tenant should never be required 
to pay PHA attorney fees or court costs. 
A comment asserts that the exposure to 
payment of such costs deters the family 
from protecting its rights in State court. 
A PHA attorney urges, however, that the 
PHA should be able to require the 
payment of attorney fees by a losing 
tenant. 

This proposed rule would retain the 
prohibition of lease provisions which 
obligate the tenant to pay legal costs 
even if the tenant wins in a court 
proceeding by the PHA against the 
tenant. The proposed rule (§ 966.11(h)) 
states, however, that the tenant may be 
obligated to pay legal costs if the tenant 
loses. There is no reason to insulate the 
tenant from the obligation to pay legal 
costs if the tenant has not prevailed in 
the proceeding. The allocation of costs 
is properly left to determination in 
accordance with local law and practice. 
Payment by the losing party is not 
unreasonable, and recognizes the fiscal 
burden of the PHA in conducting the 
litigation. It should be noted that the 
rule does not purport to deal with the 
imposition of legal costs in the absence 
of litigation, or if litigation does not 
proceed to judgment. 


5. Other PHA Charges 


Comments state that the family should 
only be responsible for damages caused 
by persons under the family’s control. 
The comments object to deletion of 
§ 966.4(f)(10) of the present rule, which 
provides that a tenant must pay 
damages “caused by the tenant, his 
household or guests” (see also section 
II.D of this preamble). The comments 
say that a tenant should not be 


responsible for damage caused by 
vandals or burglars. 

The proposed rule provides 
($ 966.10(d)(1)(i)(A)) that: 

The Tenant may be required to pay 
reasonable charges in addition to Tenant 
Rent for maintenance beyond normal wear or 
tear, or for other damages, caused by the 
Family or its guests. (emphasis supplied) 

PHAs and the National Association of 
Housing and Redevelopment Officials 
object to the provision (original 
rulemaking § 866.2(b)(4); present rule 
§ 966.4(b)(2) and (4)) that a charge for 
tenant damage or for excess 
consumption of PHA-furnished utilities 
may not be collected until the second 
month after the charge is incurred. A 
PHA comment says that this 
requirement can cause a considerable 
delay in eviction of a tenant. If the 
charges are not paid when due (at the 
beginning of the second month), the 
PHA must then give another 30 days 
notice of termination of the lease. 

In response to the PHA comments, 
and in order to permit PHAs a desirable 
flexibility in the procedures for 
imposition of special charges in addition 
to rent, the proposed rule 
($ 966.10(d)(1)(ii)) states that: 


The lease shall provide for reasonable 
notice of the amount of any charge [in 
addition to Tenant Rent], and of when the 
charge is due. 


This provision accommodates both the 
legitimate management concerns of the 
PHA, and the need of lower income 
tenants for reasonable notice of any 
special charges by the PHA. 

A PHA recommends deletion of 
provision that PHA charges are “in 
addition to rent,” so that the additional 
charges may be collected as rent in a 
summary nonpayment proceeding. This 
recommendation has not been accepted 
in the proposed rule. As a matter of 
Federal law, the PHA charges are not 
part of the rent subject to the statutory 
rent limitation (U.S. Housing Act of 1937, 
section 3(a)). The fact that the special 
charges do not constitute rent for this 
purpose is the legal basis for imposition 
of the charges. 


G. Transfer from Unit 


As under the present rule, the original 
rulemaking would have provided that 
the family must agree to transfer to an 
appropriate size dwelling unit based on 
family size or composition, upon 
appropriate notice by the PHA that such 
a dwelling unit is available (original 
rulemaking § 866.2(c)(3), present rule 
§ 966.4(c)(3)). 

A comment states that the PHA 
should be prohibited from offering the 
family a worse unit, and that the unit 
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offered should be in a comparable 
neighborhood and of a comparable 
housing type. HUD believes this 
standard would be too hard to apply, 
would unduly constrict flexibility of the 
PHA in management of its housing 
inventory, and could result in prolonged 
underuse of an oversize unit. 

The proposed rule has been revised to 
provide (§ 966.10(h)(7)(i)) that the PHA 
may require the family to move from a 
public housing unit. 


If the PHA determines that the family is 
residing in a larger or smaller unit than 
appropriate for the family size and 
composition under the PHA unit size 
standards, or determines that the character of 
the unit is otherwise inappropriate for the 
family size and composition, or determines 
that the unit requires substantial repairs, is 
scheduled for modernization, or is not in 
decent safe and sanitary condition. 


However, the PHA cannot require the 
family to move from the unit unless the 
PHA either makes available a decent, 
safe and sanitary public housing unit of 
appropriate size under the PHA unit size 
standards, or makes available 
assistance under the section 8 housing 
certificate program or housing voucher 
program (§ 966.10(h)(7)(ii)). 

The proposed provision gives a more 
specific operational statement of the 
circumstances in which the PHA can 
require the family to move from the unit 
because of a change in family size and 
composition. A unit may be too large or 
too small for the family size and 
composition. This determination must be 
based on the PHA’s general policy (“unit 
size standards”) governing the size of 
dwelling units for public housing 
families, rather than an ad hoc judgment 
of the PHA for the individual family 
required to move. The PHA may also 
require the family to move if the PHA 
determines that “the character of the 
unit” is inappropriate for the family size 
and composition. For example, a family 
without handicapped members may be 
living in a unit specially equipped for 
handicapped occupancy. The PHA may 
need to move the family out so that a 
handicapped person can live in the unit. 

In addition, the proposed rule 
recognizes there are a number of other 
specific circumstances where the PHA 
should have management flexibility to 
require the family to move, so long as an 
alternative accommodation is made 
available for the family. The proposed 
rule therefore adds a new provision that 
the PHA may require the family to move 
if the PHA determines that the unit 
needs substantial repairs, is scheduled 
for modernization, or is not in decent, 
safe and sanitary condition. 
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The family may only be required to 
move to another public housing unit that 
is “decent, safe and sanitary and of 
appropriate size under the PHA unit size 
standards.” This proposed provision 
would assure that the family is not 
required to move to a public housing 
unit which does not meet the statutory 
standard, or which is too small for the 
family. 

The provision would also allow the 
PHA the option to continue subsidy on 
behalf of the family through the section 
8 housing certificate program, or the 
new section 8 housing voucher program. 
Thus, if the PHA needs to move the 
family from the unit, the PHA would 
have the choice of offering the family 
another public housing unit, or offering 
to issue the family a housing certificate 
or housing voucher. If a housing 
certificate or housing voucher is offered, 
the family must move if an acceptable 
unit is available for occupancy. (This is 
the standard used under the parallel 
provision of the regulation for the 
certificate program (§ 882.213). 


H. Obligation to Allow Inspection of 
Unit 

Tenant and legal aid comments object 
to changes in provisions on the right of a 
PHA to enter a tenant's apartment. The 
present rule (§ 966.4(j)} regulates in 
detail the conditions under which the 
PHA may enter a tenant’s apartment, 
including a requirement for at least two 
days advance written notice other than 
in an emergency. The original 
rulemaking (§ 866.2(h)) would eliminate 
HUD-imposed restrictions governing the 
circumstances under which the PHA 
may enter the unit. However, the 
original rulemaking provides that 
requirements for pre-occupancy or 
pretermination inspections, and the 
conditions under which the PHA may 
enter the unit during the tenancy, must 
be stated in the lease. 

The comments assert that the 
provisions of the present rule do not 
cause problems for the PHAs, and that 
the proposed revisions under the 
original rulemaking do not adequately 
protect the tenant's privacy and right of 
possession. 

This proposed rule does not edopt the 
recommendation for retention of 
detailed Federal restrictions on — 
conditions for PHA entry of the unit. The 
specification of such requirements is 
better left to the management judgment 
and discretion of the local PHA. The 
concerns, stated by the comments do 
not justify the imposition of detailed 
federally prescribed unit entry 
standards, nor does inertia justify the 
continuation of the standards imposed 
on the PHAs under the present rule. The 


Department has, however, added a 
provision in the proposed rule stating 
that the family must allow PHA 
inspection of the dwelling unit “at 
reasonable times and after reasonable 
notice” (§ 966.10(j)). 


I. Security Deposit 


Several comments recommend 
retention of the present rule 
(§ 966.4(b)(3)(ii)) which limits security 
deposits to no more than a month’s rent 
“or such reasonable fixed amount as 
may be required by the PHA,” and 
which allows, but does not require, 
provision for gradual accumulation of 
the security deposit by the tenant and 
refund of interest earned on security 
deposits. The proposed rulé 
($ 966.10(d)(2)) would retain the 
provision, as stated in the original 
rulemaking, that leases “may” provide 
for “reasonable” security deposits in 
accordance with State and local law. 

HUD believes that further regulatory 
restriction on the PHA’s management 
discretion is not necessary, and that 
there should not be a national regulatory 
restriction prohibiting a security deposit 
of more than one month’s tenant rent in 
the public housing program. The 
individual PHAs will be better able to 
balance the benefits of holding a tenant 
security deposit, including the 
encouragement of tenant responsibility 
or care of the leased unit, against the 
difficulty for the family in putting up a 
security deposit. Provisions allowing 
gradual accumulation of deposits, and 
the refund of interest on deposits, are 
unnecessary, since nothing in the 
regulation prohibits either practice. 


J. Prohibited Lease Provisions 


1. Retention of Prohibition 


The preamble to the original 
rulemaking (47 FR at 55690) invited 
public comment on the “propriety or 
necessity” of continuing a regulatory 
listing of prohibited lease provisions (in 
view of the statutory directive for 


maximum local PHA responsibility, as 


well as developments in State landlord- 
tenant law regarding the use of 
unreasonable lease provisions). 
Elimination of the prohibited lease 
provisions was not supported in public 
comment, although a PHA asserted that 
such a provision was no longer needed, 
because many of the provisions 
prohibited by HUD are now also 
prohibited by State law. The National 
Association of Housing and 
Redevelopment Officials recommended 
retention of the statement of prohibited 
provisions, and noted that the 
provisions do not cause any undue 
administrative burden on PHAs. 
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New section 6(/) (1) of the U.S. 
Housing Act of 1937, which was enacted 
after publication of the original 
rulemaking, requires public housing 
PHAs to use leases which “do not 
contain unreasc able terms and 
conditions” (U.S. Housing Act of 1937, 
section 6 (J) (1)). This provision is 
worded like section 202(b)(3) of the 
Housing and Community Development 
amendments of 1978 (Pub. L. 95-557, 
October 31, 1978, which requires HUD to 
assure that leases approved by HUD in 
connection with certain HUD-subsidized 
multifamily housing programs do not 
contain unreasonable terms and 
conditions. The listing of prohibited 
types of lease provisions promulgated 
by HUD for these programs (48 FR at 
43310, September 23, 1983) is almost the 
same as the enumeration of prohibited 
lease provisions in the present public 
housing lease and grievance rule 
($ 966.6). 

Consistent with the new statutory 
requirement, and with requirements for 
other HUD housing subsidy programs, 
HUD proposes to retain a regulatory 
enumeration of prohibited public 
housing lease provisions. However, 
HUD is also proposing a number of 
refinements, including changes to 
improve the readability of the statement 
of prohibited provisions. The proposed 
changes would not substantially impair 
the common approach in different HUD 
housing subsidy programs. The 
proposed rule does not include or 
prescribe specific lease language 
conforming with the regulatory list of 
prohibited lease provisions. 


2. Treatment of Family Property 


Provisions restricting the PHA’s 
authority to hold or sell property of the 
family would be combined and revised 
(proposed rule § 966.11(b); see present 
rule § 966.6(b) on “distraint” for rent and 
charges, and present rule §966.6(e) on 
disposition of family property without a 
court decision). 

Comment by a legal aid office says 
that State law may permit a contractual 
lien on tenant possessions in case of 
nonpayment of rent, and suggests that 
this lien serves as a self-help remedy by 
the owner that does not give the tenant 
the opportunity for a judicial hearing. 
The proposed rule (§ 966.11(b)) would 
prohibit an agreement by the tenant in 
the lease that the PHA may take or sell 
family property “without notice to the 
Tenant and a court decision on the 
rights of the parties.” 


3. Waiver of Notice 


The prohibition against a waiver of 
legal notice is clarified and broadened 
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in the proposed rule. The present rule 
($:966.6(d)) prohibits a waiver of notice 
of an action for eviction or a money 
judgment. Similarly, the proposed rule 
($ 966.11(d)) would prohibit an 
agreement that the PHA does not need 
to give notice of a court proceeding 
against the tenant in connection with 
the lease. However, the proposed rule 
would also prohibit an agreement to 
waive any notice required under the 
HUD lease and grievance regulation. 
Thus, the Tenant could not relinquish in 
the lease the right to notice of PHA 
charges (§ 966.10(d)(1)(ii)), of a change in 
rent (§ 966.10(e)), of lease termination 
(§ 966.22) or of proposed adverse action 
(§ 966.31(c)), or to the notice procedures 
required under the rule (§ 966.10(k)). 


4. Waiver of Court Decision Before 
Eviction 


The prohibition against waiver of the 
opportunity for judicial. determination 
on an eviction would be clarified 
(proposed rule § 966.11(e), present rule 
§ 866.6(e)). The proposed rule would 
prohibit an agreement by the tenant 
that: 

The PHA may evict the Family (1) without 
instituting a civil court proceeding in which 
the Family has the opportunity to present a 
defense, or (2) before a decision by the court 
on the rights of the parties. 


The new language is intended to express 
more fully the prohibition of any lease 
provision which would deny the family 
the opportunity for a fair hearing in 
court before eviction from the unit. This 
provision supports other related 
provisions of the proposed rule 

(§ 966.22(b)(2); § 966.23; cf. 

§ 966.31(d)(3)(i)). 


5. Other Revisions of Prohibited Lease 
Provisions 


The prohibition of “exculpatory 
clauses” (present rule § 966.6(c)) is 
redesignated as a prohibition of a cause 
“excusing PHA from responsibility” 
(proposed rule § 966.11(c)). 

See section II.F.4 of this preamble 
concerning the revised provision on 
tenant payment of PHA legal costs. 

The proposed rule includes other 
editorial changes and refinements in the 
list of prohibited provisions. 


K. Distinction Between “Tenant” and 
“Family” 


The definition of “tenant” under the 
original rulemaking includes the 
“lessee” and a “remaining member” of a 
tenant family (for purpose of the 
procedures for termination of tenancy 
and eviction; original rulemaking 
§ 866.12) (compare present rule 
§ 966.53(f), defining “tenant” for 
purposes of the grievance requirements). 


Comments suggest that the term 
“tenant” should refer to the persons 
identified on the lease. 

The provisions of the original 
rulemaking and the present rule 
generally refer to the “tenant” and, in 
some contexts, to members of the 
tenant's “household.” This proposed 
rule gives separate definitions of the 
terms “tenant” and “family” (for all 
Subparts of Part 966; § 966.2). 

The term “family” in this proposed 
rule refers to the body of persons 
residing in the unit under the lease with 
the PHA, and which is the statutory 
entity eligible for housing assistance 
under the U.S. Housing Act of 1937 (U.S. 
Housing Act of 1937, section 3, cf. 24 
CFR Part 912): 

Family. The Tenant and other member of 
the Tenant's household named in the lease, 
and other persons who live in the dwelling 
unit after getting written approval from the 
PHA. The group of people who live in the unit 
must be a Family as determined by the PHA 
in accordance with 24 CFR Part 912. (§ 966.2) 


(See also, proposed rule § 966.10(b), 
which would require that the lease state 
the names of “the persons who will live 
in the dwelling unit.”) 

The term “Tenant,” however, would 
be explicitly defined (proposed rule 
§ 966.2) to denote the legal 
representative of the family—the party 
or parties who enter into the lease with 
the PHA, are contractually bound by the 
lease, and may invoke the requirements 
of the lease on behalf of the family: 


Tenant. The member or members of the 
Family who execute the lease with the PHA 
on behalf of the Family. 


These proposed definitions would 
apply for the whole of Part 966, 
including the lease requirements 
(Subpart B), termination of tenancy and 
eviction (Supart C), and grievance 
procedures (Subparts D and E). (Under 
the present rule (§ 966.53(f)) the 
definition of “Tenant” applies only to 
the grievance procedures, but not to the 
dwelling lease requirements.) 

Throughout the proposed rule, the 
defined terms are used in the 
appropriate contexts. For examples, the 
lease provides that the “Tenant” shall 
have the right to exclusive use and 
occupancy of the dwelling unit “for 
residence by the Family” (§ 966.10(g)). 
During the lease term, the PHA may 
offer the “Tenant” a new lease or 
revison (§ 966.10{m)). 

The revised definition of the term 
“Tenant” does not include a “remaining 
head of the household” (present rule 
§ 966.53(f)), or a “remaining member of a 
tenant family” (original rulemaking 
§ 866.12). The concept of a “remaining 
member” refers to a category of single 
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persons who would not be otherwise 
eligible for assistance as a statutory 
“family” (see U.S. Housing Act of 1937, 
section 3(b)(3); and 24 CFR 912.2(d)). 
The remaining member does not, 
however, automatically succeed to the 
rights of the original tenant under a 
lease. A new lease should be executed 
by a new “Tenant” on behalf of the 
family. Thus a “remaining member” 
becomes a “Tenant” after entering a 
lease with the PHA. 

Comment from the National 
Association of Housing and 
Redevelopment Officials. recommends 
retaining a requirement for a signature 
clause to attest execution by the parties 
to the lease (present rule § 966.4(0)). 
HUD thinks that the requirement for 
execution of the lease, in accordance 
with whatever formalities are desirable 
or necessary under State law, is 
sufficiently expressed by the 
requirement for a written lease 
containing the set of required 
provisions, and the definition of the 
tenant as the party who executes the 
lease on behalf of the family. 


L. Notice Procedures—Service of Notice 


The proposed rule (§ 966.10({k)(2)(ii)) 
would establish uniform minimum 
procedures for serving notice of a 
proposed PHA adverse action (U.S. 
Housing Act of 1937, section 6(k)(1)), 
and for serving notice of termination of 
the lease (U.S. Housing Act of 1937, 
section 6(7)(3)). 

The original rulemaking 
(§$ 866.13(b)(2)(iii)) proposed three 
alternative means to give notice of 
termination of tenancy: (1) By first class 
mail, or (2) by delivery of notice to “any 
person” answering the door or by 
placing the notice under or through the 
door if no one answers, or (3) by other 
means “reasonably calculated, under all 
the circumstances, to apprise the tenant 
of the pendency of the termination.” 
Comments object to allowing the PHA to 
give notice by sliding the notice under 
the door, or by serving notice on a child 
answering the door. Comments state 
that the PHA should always be required 
to mail the notice, and that notice 
should be by certified or registered mail. 

The proposed rule provides 
($ 966.10(k)(2)(ii)) that a notice of lease 
termination, or a notice of proposed 
adverse action, shall be given: 


(A) by sending the notice by first class mail 
to the Tenant at the dwelling unit, or 

(B) by handing a copy of the notice to the 
Tenant or any adult answering the door at 
the dwelling unit, or 

(C) by other means which the PHA 
determines to be reasonably likely to give the 
Tenant actual notice. 
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HUD agrees that service of notice on a 
minor child who answers the door, and 
not supported by some other form of 
notice to the family, is not adequate 
notice. The proposed rule does not, 
however, prohibit service by sliding the 
notice under or through the door. For 
alternative modes of service not 
described in the proposed rule, the 
question is whether the PHA determines 
that the method of service used by the 
PHA is reasonably likely to give actual 
notice to the tenant. 

A comment states that a notice of 
termination of tenancy under the rule 
should be given in accordance with 
State or local law, instead of federally 
imposed standards. The service 
requirements stated in the proposed rule 
are intended to assure that the family 
has “adequate written notice” of lease 
termination (as required by section 
6(1)(3) of the U.S. Housing Act of 1937), 
and to give the family notice of 
proposed adverse action (pursuant to 

section 6(k) of the U.S. Housing Act of 
1937). For termination of tenancy and 
eviction of a family, the PHA must also 
satisfy any notice requirements imposed 
by local law and procedure, and the 
notices required in connection with the 
judicial termination procedure must of 
course meet the requirements of 
procedural due process. 

The original rulemaking 
(§ 866.13(b)(1)(ii)) provided that a notice 
of termination of tenancy for other good 
cause is effective 30 days after the 
tenant's “receipt” of the notice. A 
comment suggested that the notice 
should run from the time the notice is 
“issued” or “served,” rather than from 
receipt by the tenant. 

Since the proposed rule specifies 
minimum notice of lease termination 
(see section III.B.1 of this preamble), and 
also requires notice of a proposed 
adverse action (see section IV.D.2), the 
proposed rule seeks to clarify when the 
notice periods begin. If notice of lease 
termination or proposed adverse action 
is given by mail, the PHA does not have 
direct knowledge of the date of receipt 
unless the mail is sent return receipt 
requested. The proposed rule states 
(§ 966.10(k)(2)(iii)) that where the notice 
is mailed, the notice is deemed given (1) 
five days after mailing, or (2) when sent 
return receipt requested, the date of 
actual receipt as stated on the return 
receipt. r 

The proposed rule would not mandate 
the use of registered or certified mail. In 
a court proceeding for eviction, the PHA 
will have to prove that the tenant has 
been given the notice required under 
Federal law, including satisfaction of the 
minimum notice periods under the 
statute and regulations. The Department 


considers it impracticable and 
unnecessary to specify, as a matter of 
Federal regulation the form of proof to 
be offered by the PHA (by affidavit of 
service, return receipt, testimony or 
other means), just as the Department 
does not seek to prescribe the manner in 
which the PHA must prove the factual 
existence of good cause grounds as 
required under the statute. The 
Department expects that in practice, and 
absent any regulatory compulsion, many 
PHAs which utilize service by mail 
would find it easiest to make proof of 
notice by sending the notice by certified 
or registered mail. 


M. Changes in Lease Form Used by 
PHA; Change of PHA Rules; Offer of 
Lease 


1. Changes in Lease Form or PHA Rules; 
Making Rules Available for Family 


Comments from legal aid offices and 
tenants object to the proposed 
elimination of requirements that a PHA 
allow 30 days for tenant comment on 
changes in the PHA lease form (present 
rule § 966.3), and on changes in 
schedules of PHA charges or in PHA 
rules (present rule § 966.5). The 
comments state that giving tenants a 
chance to comment on lease changes 
and PHA rules is good management 
practice, and creates a better dialog 
between the PHA and its tenants. PHA 
comments approve the elimination of 
the requirement for tenant comment on 
lease changes, stating that the proposed 
regulatory change eliminating the tenant 
comment requirements would allow the 
PHA to deal with changing 
circumstances. The PHAs state that 
lease modifications are often HUD- 
mandated and so may not be altered in 
response to tenant comments. 

The proposed rule would not restore 
the requirement to provide for tenant 
comment on adoption of a new lease 
form, or on changes in PHA schedules or 
rules. The decision on the degree and 
type of consultation with project 
residents is properly to be decided by 
the PHA, in the light of local 
circumstances. HUD does not find 
sufficient reason to impose a broad 
Federal requirement that PHAs allow 
tenant comment on revisions in the PHA 
lease form, or in PHA schedules and 
Tules. (However, § 965.473(b) requires 
PHAs to allow tenant comment before 
changing the PHA allowances for PHA 
furnished and tenant-purchased 
utilities.) 

It may be that giving tenants a full 
chance to comment and to be consulted 
on changes in PHA rules or lease forms 
is often good management practice, and 
may improve relations between the PHA 
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and tenants. The national program 
regulations should not, however, seek to 
mandate all aspects of a presumed good 
management practice, but should leave 
much to the discretion and good 
management judgment of the PHAs, in 
the spirit of the statutory provision 
giving PHAs maximum local 
responsibility in administration of their 
programs (U.S. Housing Act of 1937, 
section 2). In addition, the tenant 
comment requirement can delay the 
implementation by PHAs of HUD 
regulatory requirements. 

A comment objects to the proposed 
regulatory change simplifying 
requirements for informing tenants of 
changes in project rules. The original 
rulemaking (§ 866.2(f}(2)) would have 
required that PHA rules must be “posted 
in the project office.” On 
reconsideration, the Department 
believes that it is not necessary that the 
Federal program regulation state any 
particular procedure (posting or 
otherwise) for making the project rules 
available to project families. The 
proposed rule (§ 966.10{h)(4)) merely 
states that the family is obligated to 
comply with HUD regulations and 
“necessary and reasonable” rules issued 
by the PHA, and that the regulations 
and rules must be “made available for 
inspection by any Family.” Under this 
regulatory standard, the question is 
whether the PHA rules are in fact 
available for inspection by the family, 
whether by posting or by some other 
effective means. Further regulatory 
detail is not needed. 


2. Offer of Lease; Nonrenewal of Lease 
at End of Term 


The proposed rule provides 
(§$ 966.10(m)(1)) that during the lease 
term the PHA may offer the tenant a 
new lease, or revision of the lease, on at 
least 30 days written notice before the 
proposed effective date. 

A comment recommends that the PHA 
be required to state good cause grounds 
for refusal to renew at the end of a lease 
term. This recommendation is adopted 
in the proposed rule. The proposed rule 
(§$ 966.10(m)(2)) provides that at least 30 
days before the end of the lease term, 
the PHA must offer a new lease or 
extension, or must notify the family that 
the PHA is proposing not to renew the 
lease at the end of the term, including a 
statement of the good cause grounds for 
non renewal (proposed rule 
§ 966.10(m)(2); see also, § 966.2 
(definition of “termination of tenancy”), 
§ 966.21 (grounds for termination of 
tenancy), § 966.31 (hearing on proposed 
decision to terminate tenancy)). 
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The lease may only de revised if the 
family agrees to be bound. As a matter 
of contract law, the PHA's offer of a 
new lease or revision does not ripen into 
a contract unless accepted. The 
proposed rule (§ 966.10(m)(3)) states 
explicitly that the tenant and family are 
not bound by a new lease, lease revision 
or lease extension unless the PHA’s 
offer is accepted. However, failure to 
“timely” accept the PHA's offer is good 
cause for termination of tenancy. 

The proposed rule does not contain 
the previously proposed provision 
(original rulemaking § 866.2(k)) that a 
lease modification is only effective at 
the end of'a term. This provision is not 
needed. The lease is a contract between 
the tenant and the PHA. The PHA does 
not have a unilateral right to change the 
lease provisions during the term. 

A PHA comment advises that the 
requirement for tenant execution of a 
new lease should not apply to 
modifications of the lease provisions 
previously required by HUD. However, 
the Department does not have the power 
to unilaterally bind the tenant 
contractually to new or different lease 
provisions. To change the lease, the 
tenant has to agree to the new lease 
terms. (HUD has, however, the power to 
establish new regulatory or other 
requirements, e.g., respecting tenant 
rent, which affect the tenant's 
occupancy under an existing lease.) 


N. Transition—Applicability of New 
Lease Requirements 


The proposed rule provides (§ 966.12) 
that the new regulatory lease 
requirements would be applicable to 
any lease which is executed by a tenant 
on or after the effective date of the rule, 
including the execution of a revision or 
extension after that date. 

Thus the proposed requirements 
would not automatically apply to 
preexisting leases, but would become 
applicable through the positive 
contractual action of the tenant in 
executing a new lease, a lease revision, 
or a lease extension. 

Under the proposed rule, PHAs would 
not be required to terminate existing 
leases, but would be permitted to phase 
in the use of the new regulatory lease 
requirements a3 tenants execute new 
lease documents in accordance with 
prior PHA practice. Moreover, as PHAs 
and tenants execute new leases covered 
by the new regulatory lease 
requirements, PHAs could elect to 
continue use of the leases developed 
under the old lease and grievance 
requirements, with only those few 
modifications required to conform the 
leases to requirements under the new 
regulations. 


O. Turnkey Ill and Indian Housing— 
Lease Requirements 


1. Turnkey III and Mutual Help 


In the Turnkey III and Mutual Help 
s, PHAs are required to use the 

forms of homeownership agreement 
prescribed by HUD. The homebuyer 
agreement in each program is a long- 
term lease with option to purchase (for a 
term of 25 or 30 years). The form 
agreement does not contain any of the 
unreasonable provisions prohibited for 
the HUD housing subsidy programs, or 
any other provisions deemed 
unreasonable by the Department. The 
HUD-prescribed form agreements also 
require full and adequate notice if a 
homeownership agreement is terminated 
by the PHA. The agreements do not 
permit termination of the lease on less 
than 30 days notice (see § 904.107 (m) 
and (0), and § 905.424(b) of the present 
rules). Thus, in the Turnkey III and 
Mutual Help Programs no regulatory 
action is necessary for compliance with 
either the prohibition of unreasonable 
lease provisions, or the new statutory 
notice requirements. 

The Turnkey III and Mutual Help 
regulations (and forms of agreement) 
provide (§ 904.107(m)(1) and : 

§ 905.424(a)) that the PHA may 
terminate the homebuyer agreement if 
the homebuyer violates the agreement. 
The proposed rule would amend the 
regulations to specify that the agreement 
may be terminated for “serious or 
repeated violation” of the requirements 
of the homebuyer agreement, in 
accordance with the new statutory 
standard (U.S. Housing Act of 1937, 
section 6(7)(4)). 

The Turnkey III and Mutual Help 
homebuyer agreements may also be 
terminated under the present rules (1) if 
there is no qualified successor in the 
event of death, mental incapacity, or 
abandonment of the home by the 
homebuyer (§ 904.107(1) and § 905.425), 
or (2) in Turnkey II, if the homebuyer 
has lost homeownership potential 
($ 904.107(0)). Both of these reasons for 
termination are comprised in the 
concept of “other good cause” for 
termination of tenancy, and no 
amendment is necessary for compliance 
with the statute. 


2. Indian Rental Projects 


Historically, Indian Rental Projects 
have not been covered by regulatory 
lease requirements for non-Indian 
Rental Projects (Part 966), nor are such 
requirements contained in the Indian 
Housing regulation (see part 905, 
Subpart C). The new statutory lease 
requirements must be implemented for 
the Indian Rental Program. 
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This proposed rule would provide for 
full compliance with the statutory lease 
requirements enacted in 1983, but would 
not require use of the more elaborate set 
of regulatory lease requirements 
imposed buy HUD for non-Indian Rental 
Projects. The proposed rule would 
provide (§ 905.303) that a written lease 
shall be entered between the Indian 
Housing Authority (THA) and the tenant 
of a rental unit. 

The lease must: 


—Obligate the IHA to maintain the 
project in a decent, safe and sanitary 
condition. 

—Require the IHA to give adequate 
written notice of termination of the 
lease in accordance with the 
requirements (§ 966.22) for non-Indian 
projects. 

—Require that the IHA may not 
terminate the tenancy except for the 
statutory good cause grounds 
($ 966.21). 


The lease may not include any of the 
types of lease provisions prohibited by 
HUD (§ 966.11). 


Ill. Termination of Tenancy 
A. Grounds 
1. Statute 


The original rulemaking (§ 866.13(a)) 
would have prohibited termination of 
tenancy except for serious or repeated 
violation of the lease, violation of 
applicable Federal, State or local law, or 
other good cause. Under new section 
6(12)(4) of the U.S. Housing Act of 1937, 
the lease must require that the PHA may 
not terminate the tenancy “except for 
serious or repeated violation of the 
terms or conditions of the lease or for 
other good cause.” (See section II.C.2 of 
preamble, on termination of tenancy for 
violation of State or local law.) 


2. Other Good Cause 


Several comments recommend that 
the PHA should be required to give 
advance notice of family behavior which 
will in the future be good cause for 
termination of tenancy (as in current 
regulations for some of the project based 
HUD subsidy programs). This 
recommendation has not been adopted 
in the proposed rule. The PHA should be 
able to respond immediately to family 
behavior which justifies a termination of 
tenancy, and should not have to wait for 
a repetition of the behavior. Types of 
undesirable family behavior which can 
be anticipated by the PHA will 
ordinarily be prohibited in the lease or 
in PHA rules. The statutory category of 
“other good cause” is most usefully 
applied to permit a termination of 
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tenancy for grounds not readily 
foreseeable by the PHA. 


3. Violation of Lease 


A comment asserts that the PHA 
should be permitted to terminate 
tenancy for any lease violation, not only 
a “serious or repeated” violation 
(original rulemaking § 866.13(a)(1)). 
Another comment claims that the 
serious or repeated violation standard is 
useless and ambiguous. However, the 
limitation to serious or repeated 
violation of the lease is now a statutory 
requirement for termination of tenancy 
under new section 6(1)(4) of the U.S. 
Housing Act of 1937. 

In general, the determination whether 
specific types of lease violations by the 
tenant are “serious” violations is left to 
determination by the State landlord- 
tenant court as applied to the 
circumstances of an individual case. The 
rule does not attempt any 
comprehensive definition of this 
concept. The rule does, however, specify 
that two critical types of lease violation 
by the tenant are “serious” violations, 
and are therefore grounds for 
termination of tenancy, even if the 
violation is not repeated: 

(1) Failure of the family to timely supply all 
required information on family income or © 
composition (including required evidence of 
citizenship or eligible alien status), or the 
deliberate submission of false information. 

(2) Non-payment of rent or other charges 
under the lease (including any portion of such 
amounts) beyond any grace period permitted 
by the lease or by State or local law. 


The submission of required 
information on family information and 
composition, and the payment of family 
rent, are necessary to implement 
specific statutory requirements, and for 
sound management of public housing 
projects. 


B. Notice of Lease Termination 
1. Notice Period 


The original rulemaking (§ 866.13(b)) 
would have required the PHA to give 
written notice of termination of tenancy. 
The original rulemaking would have 
required 30 days notice of “termination 
of tenancy” for “other good cause,” but 
would not have set a minimum notice 
period for termination of tenancy in 
other cases. New section 6(2)(3) of the 
U.S. Housing Act of 1937 provides that a 
public housing PHA must use leases that 
require “adequate written notice of 
termination of the lease” by a PHA, and 
prescribes minimum notice periods for 
termination of the lease. 

(A) a reasonable time, but not to exceed 30 
days, when the health or safety of other 
tenants or public housing agency employees 
is threatened; 


(B) 14 days in the case of nonpayment of 
rent; and 
(C) 30 days in any other case. 


The statutory notice periods are 
essentially the same as under the 
present rule. The proposed rule 

(§ 966.22(a)) would require a PHA to 
give notice of lease termination as 
required by the 1983 law. 

The proposed change in required 
notice periods under the present 
regulation was the subject of much 
public comment, by PHAs, legal aid 
offices and public housing residents. 
Because of the intervening statutory 
change requiring retention of the notice 
periods under the old regulation, it is 


unnecessary to address these comments. 


The Department no longer has the 
authority to establish the less restrictive 
notice requirements as proposed in the 
original rulemaking. 


2. Requirement for Adequate Notice 


Comment from a legal aid 
organization asserts that adequate 
Federal notice standards are necessary 
because of deficiencies of notice 
requirements under State law. The 
comment says that State law may 
permit the waiver of notice before an 
eviction action, and may not require 
notice of the grounds for termination 
sufficient for the tenant to prepare a 
defense. 

In accordance with section 6(1)(3) of 
the U.S. Housing Act of 1937, the PHA’s 
notice of lease termination under the 
proposed rule must give the tenant 
“adequate written notice” of a 
termination of the lease (§ 966.22(a)). 
The notice must “contain a specific 
statement” of the reasons for 
termination of the lease (§ 966.22(b)(1)). 

The proposed rule (§ 966.11(d)) would 
prohibit the use of a lease provision 
waiving the statutory and regulatory 
requirement for adequate notice of lease 
termination (see section II.J.3 of 
preamble). 


3. Relation to Notices Under State or 
Local Law 


The new statutory provision does not 
deal with the relationship between 
notice precedures under State and local 
law, and the notice of lease termination 
required by Federal law. The proposed 
rule provides (proposed rule 
§ 966.22(c)(2); compare original 
rulemaking § 866.13(c)) that: 

A notice to vacate or other notice under 
State or local law may be combined with, 
and may run concurrently with, the notice 
required under [the regulation]. 


This proposed provision would make 
clear that there is no requirement, under 
the statute or the new lease and 
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grievance regulation, for the PHA to 
pyramid the State law notice periods 
and the minimum notice period required 
by Federal law. The proposed rule 
would also provide that although the 
Federal and State notices may be 
combined, the lease will not terminate 
before the end of the federally required 
notice of lease termination 

($ 966.22(c)(2)). 

The original rulemaking (§ 866.13(c)) 
stated that a notice to vacate which is 
issued under State or local law, or 
which is “common practice in the 
locality” may run “concurrently with” 
the HUD-required notice of termination 
of tenancy. The proposed rule provides 
that a notice to vacate or other notice 
under State or local law “may be 
combined with, and may run 
concurrently with” the HUD-required 
notice of lease termination. The rule 
thus makes clear, as recommended by 
comments, that the HUD mandated 
notice may actually be combined with 
any notice under State or local law. 

One comment claims that a provision 
for concurrent running of State and 
Federal notices is contrary to law. It is 
the view of the Department that the 
notice procedures under the proposed 
rule accord both with applicable 
statutory requirements and the 
requirements of procedural due process 
as enunciated by the Supreme Court. In 
particular, as discussed at more length 
in section III.C below, no family may be 
evicted from a unit without the 
opportunity for a PHA hearing unless 
State and local law require that the 
family have the opportunity for a fair 
hearing in court. 


4. Relation to Notice of Proposed 
Adverse Action 


A proposed decision to terminate the 
tenancy is an adverse action by the 
PHA (proposed rule § 966.31(b)(1)). 
Lease termination is included in the 
regulatory definition of termination of 
tenancy (proposed rule § 966.2). Upon 
timely request, a family has the 
statutory right to a grievance hearing on 
a proposed lease termination (U.S. 
Housing Act of 1937, section 6{k)(2)) 
(unless the PHA has elected to exclude 
the grievance from the administrative 
grievance procedure; see section V of 
this preamble). 

The proposed rule provides 
($ 996.31(d)(1)) that the PHA must notify 
the family of the opportunity for a 
hearing on the proposed lease 
termination (notice of proposed adverse 
action) before or together with the 
statutory notice of lease termination. 
The family must be given the 
opportunity for a hearing before 





expiration of the applicable statutory 
notice period. Where the family makes a 
timely request for a hearing, the lease 
does not terminate, and the family may 
not be evicted from the unit, before 
completion of the PHA grievance 
hearing (§ 966.31(d)(3)). 

5. When Notice is Effective 


The original rulemaking 
(§ 866.13(b}){1)) provided that a notice of 
termination of tenancy must state the 
“date the tenancy shall terminate.” A 
technical comment noted that under 
termination procedure in some States 
the actual date of termination is not or 
cannot be known at the time the PHA 
gives the HUD required termination 
notice. This may occur, for example, 
because the date of lease termination 
depends on future events {such as 
actions by the local landlord tenant 
court after commencement of the 
eviction proceeding) those dates are not 
know by the PHA at the time the PHA 
gives notice to the tenant. In response to 
this comment, the proposed rule would 
be revised to provide {§ 966.22{a)) that 
the notice of lease termination must 
state “when” the lease shall terminate. 
If the date of lease termination is not 
known, the notice may specify the event 
by which the lease terminates under 
local procedures. 


C. Eviction Procedures 


The original rulemaking provided that 
evictions must be carried out through 
State or local court process {original 
rulemaking § 866.11), prohibited 
agreement by the tenant to allow 
eviction without a court determination 
(original rulemaking § 866.3(e), see also 
prohibited lease provisions passim), and 
provided that a notice of termination of 
tenancy must state the reasons for 
termination with enough specificity so 
that the tenant can prepare a defense, 
and advise the tenant that if a court 
proceeding is instituted the tenant may 
present a defense (original rulemaking 
§ 866.13(b)(2){i) and {ii)). The preamble 
noted that the original rulemaking would 
preclude the use by a PHA of non- 
judicial process for eviction of a tenant, 
even if self-help evictions are permitted 
under State law. 

A legal aid comment on the original 
rulemaking states that the rule should 
prohibit use of any self-help remedies, 
and should prohibit any waiver of the 
tenant's right to exclusive use of judicial 
process for eviction. The comment 
states that some States allow self-help 
eviction tactics such as lockout or utility 
shutoff which effectively deprive 
tenants of possession prior to judicial 
hearing, and that under the law in at 
least one State landlords may recover 


possession of the premises under 
criminal procedure, including 
requirements for posting of bond, jail or 
criminal fines. 

The proposed rule has been revised to 
assure, in accordance with the intention 
of the original rulemaking, that the 
family may not be evicted from the unit 
without the opportunity for a judicial 
hearing and a judicial decision that the 
PHA has good cause for termination of 
tenancy (serious or repeated violation of 
the lease or other good cause). The 
language of the proposed rule states 
positively that the PHA may only evict 
the family from the dwelling unit (1) 
through a civil court proceeding in 
which the family has the opportunity to 
present a defense, and (2) after a 
decision by the court on the rights of the 
parties (§ 966.23) {see also, § 966.11(e) 
and § 966.22(b)(2)). The lease may not 
include an agreement by the tenant to 
give up these rights (§ 966.11{e)). 

The proposed rule does not, however, 
seek to enumerate and proscribe PHA 
practices which interfere with the 
family’s possession and enjoyment of 
the unit prior to a judicial decision on a 
termination of tenancy. Actions by PHA 
which amount to a dispossession 
without judicial action, e.g., a lockout, 
are amply covered by the described 
provisions of the regulations. Evidently, 
there is a whole spectrum of possible 
actions by a PHA respecting the tenant's 
continuing occupancy. The question of 
whether the PHA actions so interfere 
with the tenant's possession as to 
compromise the tenant's right to a 
judicial determination before 
deprivation of full enjoyment and 
possession of the unit is best applied by 
individual courts in individual cases (or 
in the PHA administrative grievance 
procedure where the PHA has not opted 
to exclude a grievance on an eviction or 
termination of tenancy), rather than by 
imposing additional Federal regulatory 
restrictions. The requirement for 
eviction through judicial action is amply 
stated in the proposed rule. Until a 
judicial determination on the tenant's 
right of occupancy under the lease, the 
tenant possesses all of the rights stated 
in the lease, embracing the right to the 
services, maintenance and utilities 
specified in the lease, and the right to 
use and occupancy of the unit in 
accordance with the lease. 

Several comments object to the 
proposed prohibition of self-help 
eviction, and to the proposed 
requirement for eviction through court 
process. The recommendation to delete 
these provisons has not been accepted. 
It remains the view of the Department 
that the occupancy rights of families in 
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the public housing program should not 
be abridged or denied without the 
opportunity for a fair hearing in court. 

The Department agrees that criminal 
procedures such as jailing and criminal 
fines are not appropriate remedies for 
eviction of a public housing family. The 
proposed rule {§ 966.23{a)) provides that 
the PHA may only evict the family 
through a “civil” court proceeding. It 
should be noted, however, that this 
prohibition of resort to criminal 
proceedings for eviction of a family is 
not intended to regulate or interfere with 
the use of the criminal process by the 
PHA to remedy a breach of peace by 
members of the family, or resort to 
criminal process for ejectment of a 
family which is damaging the unit or 
project, or endangering other families or 
PHA personnel. 


IV. Administrative Grievance Procedure 
A. Rulemaking 
1. Comments Opposed 


Many comments on the December 
1982 original rulemaking objected to the 
proposed elimination of a tenant 
grievance requirement for matters other 
than income or rental determinations by 
the PHA, and to the proposal that the 
PHA be allowed broad discretion in 
determining the elements of the hearing 
procedure. 

Comments opposed to the proposed 
changes stated that the hearing process 
under the old rule has been working 
well. Comments say that the 
administrative grievance hearing is a 
flexible procedure for resolution of 
disputes without litigation. The hearing 
is an opportunity for direct discussion 
between the PHA and tenants, and a 
way of saving legal expenses. A 
comment says that the grievance 
hearing process is a “self-policing” 
mechanism for enforcement of the 
statutory objective of providing decent, 
safe and sanitary housing (U.S. Housing 
Act of 1937, section 2 and section 
3(b)(1)), and promoting tenant- 
management relationships designed to 
assure satisfactory standards of tenant 
security and project maintenance (U.S. 
Housing Act of 1937, section 6(c)(4)(C)). 

Comments opposed to the original 
rulemaking state that due process 
requires the PHA to afford the 
opportunity for an administrative 
grievance hearing when the PHA makes 
decisions against the interest of the 
tenant. Comments object to the 
proposed elimination of the 
administrative grievance hearing before 
eviction. A comment claims there is a 
Constitutional distinction between 
“subsidized” housing (i.e., privately 
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owned assisted housing), and “public 
housing” (i.e., assisted housing owned 
by a governmental agency), and that as 
to the latter, there must be an 
administrative due process hearing 
before eviction of a tenant. A comment 
claims that procedural due process 
requires that the tenant be heard by the 
PHA before the tenancy is terminated. 

A comment states that in the absence 
of a federally required administrative 
grievance process, the tenant must risk a 
termination of tenancy in order to 
contest a disputed PHA charge in court, 
and that the Constitutional right to due 
process may not be conditioned on the 
tenant's willingness to run this risk. 

Comments question the practical need 
for limitation of the grievance right 
under the present rule in order to handle 
disruptive tenants or non-payment of 
rent. The present rule allows a PHA to 
bypass the grievance requirement in 
case of an eviction based on a threat to 
health or safety of tenants or PHA 
employees where State law requires a 
due process hearing prior to eviction 
(present rule § 966.51(a); see also, 
present rule § 966.4(1)(2)(ii) on notice of 
lease termination in such cases). To 
grieve on a dispute concerning the 
amount of rent, the tenant is required to 
deposit the monthly rent in escrow 
during the grievance proceeding (present 
Tule § 966.55(e)). 


2. Comments in Favor 


Comments in favor of the original 
rulemaking support vesting maximum 
administrative responsibility in PHAs, 
and state that the original rulemaking 
strikes a reasonable balance between 
tenant rights and PHA obligations. 
Comments assert that tenants have used 
the grievance process for items that 
should not be grievable, and that the 
original rulemaking will improve the 
ability of PHA management to resolve 
disputes. The requirement to grieve on 
any tenant disagreement is a threat to 
day to day operations by a PHA. 

Comments state that hearings have 
required PHAs to divert resources from 
project maintenance and property 
improvement, and that important 
savings will be realized if the regulation 
is adopted. Comment states that 
elimination of the grievance requirement 
will relieve PHAs of the paperwork 
needed to process grievance hearings. 
By using the grievance process, tenants 
have circumvented lease requirements 
and PHA regulations. Because of PHA 
fear of the need to hold grievance 
hearings, PHAs have been lax in 
enforcing lease requirements and PHA 
rules. 

A comment commends the proposed 
elimination of the grievance requirement 


for complaints relating to a termination 
of tenancy, and notes that due process 
will be met through judicial proceedings. 
Comments claim that because of the 
grievance requirement it is virtually 
impossible to evict tenants, or that 
eviction is substantially delayed. PHAs 
are forced to stop evictions because of 
questionable decisions by a hearing 
officer, whereas the PHA could appeal 
the same decision by a judge. Comments 
note that under the present rule the PHA 
cannot begin the State court eviction 
action until the administrative grievance 
process is over. 

A number of comments assert that the 
regulatory grievance process is not 
equitable, and is slanted toward the 
tenant. Under the present rule, the 
determination in the grievance hearing 
is binding only on the PHA, but not on 
the tenant (present rule § 966.57 (b) and 
(c)). A comment notes that by using the 
grievance mechanism, a tenant can 
delay PHA action without paying any 
fee. In court, the tenant faces a risk of 
court costs and legal fees. Elimination of 
the grievance hearing would reduce the 
number of unsupportable challenges to 
the PHA. 

A comment notes that although the 
regulation imposes a formal hearing 
burden on the PHA, the PHA has no 
power of subpoena or to administer 
oaths. Grievance hearings are conducted 
by hearing officers ignorant of the law. 


B. Legislation 


Enactment of section 6(k) of the U.S. 
Housing Act of 1937 in November 1983 
by the Congress constitutes the decisive 
comment on the HUD original 
rulemaking published in December 1982. 
As enacted, the statute does not permit 
realization of the full regulatory program 
proposed by the Department in the 
original rulemaking, but will 
nevertheless accommodate major 
improvements, as proposed in this rule, 
in public housing grievance 
requirements, including a redefinition of 
the cases upon which a family may seek 
an administrative hearing, a 
considerable simplification and 
reduction of federally-imposed hearing 
procedures, and the authority to evict 
without a prior PHA hearing if State law 
requires basic due process protection 
before eviction. 

As amended by section 204 of the 
HURRA, section 6(k) of the U.S. Housing 
Act of 1937 provides as follows: 


(k) The Secretary shall by regulation 
require each public housing agency. . . to 
establish and implement an administrative 
grievance procedure under which tenants 
will— 
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(1) be advised of the specific grounds of 
any proposed adverse public housing agency 
action; 

(2) have an opportunity for a hearing before 
an impartial party upon timely request within 
[the statutory period for a notice of lease 
termination]; 

(3) have an opportunity to examine any 
documents or records or regulations related 
to the proposed action; 

(4) be entitled to be represented by another 
person of his choice at any hearing; 

(5) be entitled to ask questions of witnesses 
and have others make statements on his 
behalf; and 

(6) be entitled to receive a written decision 
by the public housing agency on the proposed 
action. 

An agency may exclude from its procedure 
any grievance concerning an eviction of 
termination of tenancy in any jurisdiction 
which requires that, prior to eviction, a tenant 
be given a hearing in court which the 
Secretary determines provides the basic 
elements of due process. 


C. Subject of Grievance Hearing 
1. General 


The present rule states a very broad 
requirement to give a grievance hearing 
on “any dispute” concerning PHA action 
or nonaction affecting the individual 
tenant (present rule § 966.53(a); also 
§ 966.51(a)). The tenant grievance 
requirement under the original 
rulemaking would have applied only to 
the PHA’s determination of the family’s 
income or rent (original rulemaking 
§ 860.208(a)(2)). 

In accordance with section 6(k) of the 
U.S. Housing Act of 1937, the proposed 
rule (§ 966.30(b)) requires a PHA to 
establish an administrative grievance 
procedure to review proposed PHA 
adverse action affecting the individual 
family. 


2. Adverse Action 


a. Meaning of Adverse Action—({1). 
Legislative History. The statutory 
grievance requirement under the 1983 
HURRA as finally enacted by the 
Congress (section 6(k) of the U.S. 
Housing Act of 1937) applies to “any 
proposed adverse action” by the PHA. 
As originally reported by the House 
Banking Committee in May 1983, the bill 
for the 1983 HURRA would have 
required PHAs to provide tenants the 
opportunity to be heard in accordance 
with grievance safeguards in the HUD 
lease and grievance rule in effect at that 
date, i.e., the present rule. Under the 
House Committee bill the grievance 
requirement would have applied to 
“public housing agency actions or 
failures to act that adversely affect 
[tenant and applicant] rights, duties, 
welfare or status” (emphasis supplied) 
(Report 98-123 on H.R. 1, p. 175). The 
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House Committee Report states that 
“the bill provides that the grievance 
procedures shall be available for aif 
disputes between a PHA and. . .a 
tenant or former tenant” [emphasis 
supplied) (/d., p. 35). The House 
Committee Report also states that the 
“Committee contemplates that HUD will 
meet this obligation [to require PHAs to 
maintain grievance procedures] by 
retaining the present reguiations” 
(emphasis supplied) (/d., p. 35). The bill 
originally passed by the House of 
Representatives on July 13, 1983 (H.R. 1, 
section 206) contains the same language 
on the statutory grievance requirement 
as the bill reported by the House 
Committee. 

However, the law as finally enacted 
by the Congress in November 1983 (Pub. 
L. 98-181, see legislative history at 97 
Stat. 1299) eliminated the proposed 
requirement, contained in the original 
bill as passed by the House, to establish 
a grievance procedure subject to 
requirements of the old rule, to grieve on 
disputes pertaining to a PHA’s “failures 
to act,” or on “all disputes” concerning 
acts or failures to act that adversely 
affect tenant “rights, duties, welfare or 
status.” The PHA is required (US. 
Housing Act of 1937, section 6{k}) to 
provide an administrative grievance 
hearing only on a “proposed adverse 
action.” 

The language of the bill first passed 
by the House (in July 1983) would have 
required PHA administrative hearings in 
almost every case in which a tenant 
contests a PHA action or failure to act 
that affects a tenant's rights, duties, 
welfare or status, thus essentially 
codifying the grievance requirement 
under the HUD rule. This language was 
not, however, enacted by the Congress. 
The actual legislation as passed deleted 
the broad language proposed in the 
original House bill, and substituted a 
requirement for grievance only on a 
“proposed adverse action.” The law as 
finally enacted by the Congress did not 
include a definition of adverse action. 
The differences between the original 
House bill and the law as passed 
indicate that the Congress intended to 
leave the Department a degree of 
administrative discretion in defining the 
ambit and operation of the new 
grievance requirement, rather than to 
bind HUD to continue the specific 
grievance requirements under the 
present rule. 

The legislative history supports the 
conclusion that the statutory grievance 
hearing requirement only requires a 
PHA to give the family the opportunity 
to grieve on specific proposed PHA 
actions concerning the individual family, 


as opposed to PHA inaction or failure to 
act. The legislative history also 
indicates that the grievance requirement 
does not apply broadly to “‘all disputes” 
that adversely affect a tenant's rights, 
duties, welfare or status, as under the 
present rule. Unlike the present rule, the 
statutory grievance requirement does 
not broadly cover cases in which a 
family asserts the existence of a dispute 
or potential dispute with the PHA (see 
present rule § 966.51({a) and § 966.53(a)). 
The grievance requirement applies to 
cases where the PHA is considering 
taking a conscious and specific 
individualized action contrary to the 
interests of an individual family related 
to occupancy of the dwelling unit. 

A decision by the United States Court 
of Appeals for the District of Columbia 
Circuit, in Samuels v. D.C. et al. (No. 84- 
5365, August 6, 1985), has expressed a 
different view of the statutory grievance 
requirement. The court says that 
Congress intended to preserve HUD’s 
existing regulatory grievance structure, 
and that the statutory grievance 
requirement applies to all tenant 
disputes covered under the extant HUD 
regulation. The Samuels court rejects 
the position that the new statutory 
grievance requirement applies only to a 
proposed affirmative future action 
against a tenant, and denies that there is 
a statutory distinction between action 
and failure to act. 

HUD was not a party to this case. 
Therefore, the court had no opportunity 
to consider the interpretation of the 
statute by the agency which administers 
the statute. Many decisions affirm that 
the interpretation of the administering 
agency is entitled to deference by the 
courts 


The decision by the Samuels court is 
based on a plain misunderstanding of 
the legislative history of the statutory 
grievance requirement, and is in any 
case inconsistent with the actual 
legislative history. The court's reading of 
the legislative intent is based on the 
original House Bill, not on the bill 
actually passed by the Congress. To 
support the court's view of the meaning 
of section 6{k), the decision repeatedly 
cites the House Committee Report (and 
also cites a statement by a Congressman 
on the floor of the House). The court 
was not aware, and was not informed 
by the parties, that the actual language 
of the law finally passed by the 
Congress differs radically from the 
language originally approve by the 
House and the House Committee. (The 
briefs and record on appeal in Samuels 
do not contain any explanation or 
mention of the difference between the 
House bill and the final statute.) Indeed, 
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the changes from the bill proposed by 
the House demonstrate that the 
Congress rejected the broad grievance 
requirement originally proposed by the 
House: that the Congress did not intend 
to codify the broad existing regulatory 
grievance requirement for disputes 
between the PHA and a tenant, and that 
the statutory grievance requirement only 
applies to an adverse action proposed 
by a PHA. 

(2). Adverse Action: Regulatory 
Definition. The proposed rule provides 
($ 968.31{b)) that proposed adverse 
action means any of the following 
proposed decisions by the PHA 
concerning an individual family: 

(1) A proposed decision to terminate the 
tenancy, or to evict the Family from the 
dwelling unit. 

(2) A proposed decision to require the 
Family to move from the dwelling unit... . 

(3) A proposed decision to deny a written 
request by the Family for modification . . . of 
the Total Tenant Payment or Tenant Rent 
. . . , Of PHA charges in addition to Tenant 
Rent. . . , or of the amount owing on 
account of Tenant Rent or PHA charges. (In 
the case of a change in a Family's Total 
Tenant Payment or Tenant Rent as 
determined by the PHA, the PHA’s 
administrative grievance procedure may 
specify the time, following the PHA notice of 
the change and opportunity for explanation 
of the change. . . , by which the Family must 
submit a request for modification of the 
PHA’s determination. The PHA’s response to 
a subsequent request for modification shall 
not be considered a proposed adverse action, 
and the PHA is not required to provide the 
opportunity for a grievance hearing on a 
denial or proposed denial of the Family's 
request.) 

b. Termination of Tenancy or 
Eviction. New section 6(k) of the U.S. 
Housing Act of 1937 states the 
circumstances in which the PHA may 
exclude from its administrative 
grievance procedure “any grievance 
concerning an eviction or termination of 
tenancy.” Conversely, the statutory 
language implies that unless so excluded 
a PHA decision for eviction or 
termination of tenancy is an adverse 
action upon which the family may ask 
for a grievance hearing. 

A PHA must have a good cause 
reason for action to terminate legal 
rights of occupancy (termination of 
tenancy), or to force the family to move 
from the unit (eviction). The statutory 
grievance scheme assures that the 
tenant may not be compelled to move 
from the unit without the opportunity for 
either an administrative grievance 
hearing, or a due process hearing in 
court, on the question of good cause. 

“Termination of tenancy” (proposed 
rule § 966.2) would be defined to include 
a decision to terminate the lease during 
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the term or a decision not to renew the 
lease at the end of the term. 

c. Rent or PHA Charges—(1). 
Comments on Original Rulemaking. The 
original rulemaking (§ 860.208(a)(2)) 
would require a PHA hearing on the 
computation of rent, but would not 
require a hearing on other PHA charges. 

Comments suggested that the PHA 
should not have to give a hearing on 
non-payment of rent, since non-payment 
is an objective and readily determinable 
fact. The hearing requirement gives a 
delinquent more time to pay than other 
tenants, and results in loss of income to 
the PHA. Another comment states that 
while the PHA may be required to 
provide a hearing on non-payment of 
rent, the tenant should have to pay rent 
as a precondition for a grievance 
hearing, and that the grievance process 
should not stop the PHA from 
commencing action for eviction of the 
tenant. 

Other comments criticize the lack of a 
hearing requirement for other PHA 
charges, such as repair charges and 
utility surcharges for excess 
consumption of PHA-furnished utilities. 
Commenters recommend that there 
should be a grievance requirement for 
non-payment of any financial 
obligations under the lease, not just rent. 

(2). Grievance on Rent or Charges 
Under Proposed Rule. The definition of 
proposed adverse action in the proposed 
rule broadly covers a proposed decision 
to deny a written request for 
modification of tenant rent or other 
charges under the lease (§ 966.31(b)(3)). 
Rent and other charges by the PHA 
directly affect the pocketbook of the 
tenant. 

A family’s non-payment of the 
amounts assessed by the PHA as rent or 
charges is one of the most common 
grounds for a termination of tenancy or 
eviction. The family should have the 
opportunity for a hearing to challenge 
the PHA’s assessment before the PHA 
commences the decisional process 
leading to a termination of tenancy or 
eviction. If the hearing officer finds that 
the family is right, then non-payment is 
generally removed as a potential ground 
for termination. If the hearing officer 
finds that the family is wrong, and that 
the amount assessed must be paid, then 
the family knows that the money must 
be paid. 

The proposed rule would 
(§ 966.31(b)(3)) clarify that both the 
amount of rent or PHA charges 
determined by the PHA, and the amount 
that the family owes the PHA on 
account of rent or charges so 
determined, are subjects of the 
grievance process. On the one hand, a 
family may question whether the PHA 


has correctly computed the share of 
income payable as rent under the HUD 
rules, and may question the PHA 
determination through the grievance 
procedure. On the other hand, however, 
the family may accept that the rental 
determination was correctly computed, 
but may allege that PHA accounts do 
not reflect payments by the family, or 
that claims by the family should be 
offset against the rent determined by the 
PHA. These issues also may be raised 
through the grievance process. (For the 
present purpose, we are merely 
describing the nature of the issues which 
are embraced by the administrative 
hearing requirement, and do not intend 
to express any view on the nature or 
propriety of offsets against the rent.) 

Where the PHA is changing the 
amount of the family rent, the PHA is 
required to give the family notice of the 
change, and an opportunity for 
explanation (see section II.F.1 of this 
preamble). The proposed rule provides 
($ 966.31(b)(3)) that the PHA’s 
administrative grievance procedure may 
establish a time limit for the family to 
request a modification in the PHA’s 
determination. The time for the family to 
submit the request runs from the PHA 
notice of the change and of the 
opportunity for explanation of the 
change. This regulatory authority 
recognizes the need of the PHA for 
administrative certainty in the finality of 
the PHA determination of rents or 
charges, and the desirability of 
confronting any questions concerning 
the validity of the PHA determination 
when the determination, and the PHA’s 
consideration of the determination, is 
fresh. The use of a time limit for the 
family request does not in any way 
impair the family’s regulatory right for 
an opportunity to challenge the PHA 
determination of rent or charges in a 
PHA hearing, but is a reasonable 
condition governing the time and 
manner for exercise of the right. In 
addition, the establishment of a 
deadline for the family to raise issues 
relating to the PHA’s rent determination 
(particularly after the annual 
redetermination of income and rent) 
fosters a cleaner separation of potential 
issues relating to the PHA rental 
determination, and factual and other 
issues relating to non-payment of the 
amount determined by the PHA. 

(3). Payment of Rent as Condition for 
Grievance Hearing. The present rule 
($ 966.55(d)) provides that: 


before a hearing is scheduled in any 
grievance involving the amount of 

rent . . . which the PHA claims is due the 
complainant shall pay the PHA an amount 
equal to the amount of the rent due and 
payable as of the first of the month preceding 
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the month in which the act or failure to act 
took place. 


Until completion of the hearing process, 
the tenant is required to continue 
depositing the “same amount of the 
monthly rent” in an escrow account. 

Although the original rulemaking 
afforded a family the opportunity for an 
informal PHA hearing to challenge the 
PHA’s determination of rent, the original 
rulemaking did not include the 
requirement in the present rule for the 
family to escrow the rent as a 
prerequisite for a grievance hearing. 

Upon reconsideration, the Department 
believes that the PHA should be able to 
require the family to make current 
payment of the amount due and payable 
by the family as determined by the PHA, 
as a condition for use of the PHA 
grievance process. Such a requirement 
accords both with the new statutory 
grievance requirement, and with the 
statutory requirement (U.S. Housing Act 
of 1937, section 6(c)(4)(D)) for PHAs to 
establish: 


satisfactory procedures designed to assure 
the prompt payment and collection of rents 
and the prompt processing of evictions in the 
case of nonpayment of rent... . 


The PHA should not be required to 
permit the accumulation of a rent 
delinquency while giving the family an 
opportunity to grieve on issues related 
to payment of rent. In practice, poor 
families often find it difficult or 
impossible to make up an accumulated 
rent arrearage. If back rents are allowed 
to pile up, the PHA will be unable to 
collect the amount found owing from the 
tenant, resulting in a shortage of PHA 
operating funds or a demand for greater 
Federal operating subsidy to the PHA. 
The need to take forceful action against 
the delinquent tenant for the 
accumulated arrears may result in the 
eviction of the family, which could often 
be avoided by requiring current payment 
of rent as the grievance process 
proceeds. 

Under the proposed rule (§ 966.31(e)), 
the PHA is not required to provide the 
opportunity for a grievance hearing on 
family rent: 


. . .unless the Family has paid the PHA 
the full amount, as determined by the PHA, of 
the Tenant Rent due and payable by the 
Family, and continues to make such 
payments promptly until issuance of the 
decision by the hearing officer. Where the 
Family desires the opportunity for a hearing 
to challenge an increase in the Tenant Rent 
as determined by the PHA, the amount of 
Tenant Rent the Family must pay the PHA 
under the preceding sentence shall be the 
amount of the Tenant Rent in effect prior to 
the increase. 
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As under the present rule, the 
authority for the PHA to coridition 
availability of the grievance process on 
the family making current payment to 
the PHA applies only to rent, not to the 
PHA's determination respecting other 
charges imposed on the family. The 
general rule as to the amount to be paid 
by the family is that the family must pay 
currently “the full amount” of rent “as 
determined by the PHA.” If there is an 
arrearage at the time of the family’s 
request for a hearing, the family must 
pay the whole amount due, not just 
amounts coming due from the time the 
family asks for a hearing or commencing 
with the first month involving the 
dispute on which the family desires to 
grieve. While the PHA determination of 
the rental amount or payment of the 
amount may be the issue to be 
considered at the hearing, the initial 
PHA determination must be the basis of 
the family’s obligation to pay pending a 
hearing. 

Where, however, the issue concerns 
an increase in the Tenant Rent 
determined by the PHA, the family is 
only required to pay each month during 
the hearing process the rent in effect 
prior to the increase. The formulation in 
the proposed rule is narrower than 
under the present rule, where the 
requirement for deposit of rent in 
accordance with a prior rent level 
applies to rent due “preceding the month 
in which the act or failure to act took 
place.” Under the regulatory formulation 
in the present rule, the disputed act or 
failure does not necessarily relate to an 
increase or change in the rent. 

The proposed rule does not require 
the PHA to put the family payments in 
an “escrow account” or require any 
special procedure for segregating or 
handling the monies paid by the family. 
Of course, once the grievance is 
decided, the PHA will have to act in 
accordance with the grievance decision, 
including any provision for refund to the 
family of amounts collected by the PHA 
in excess of the amounts owed by the 
family to the PHA. 

(4). Relation of Grievance Hearing to 
Eviction Process; Non-payment of Rent. 
The proposed rule does not stop the 
PHA from commencing court action to 
evict for non-payment before completion 
of the grievance hearing on the PHA's 
determination of rent or charges. 
However, the lease does not terminate, 
and the family may not be forced to 
move from the unit, before completion of 
the administrative grievance hearing 
(proposed rule § 966.31(d)(3)) (unless the 
grievance has been excepted from the 
PHA grievance process; see proposed 


rule § 966.31(d)(4) and proposed Part 
966, Subpart E). 

HUD disagrees with the suggestion 
that non-payment of rent should not be 
a subject of the grievance process. The 
proposed rule provides (§ 966.31(b)(3)) 
that a proposed decision not to change a 
determination of “the amount owing on 
account of Tenant Rent” is a proposed 
adverse action, and therefore grievable. 
There may be legitimate factual or legal 
questions bearing on the correctness of 
the PHA's decision on the amount owed 
by the family. 

d. Requiring Family to Move. The 
family must move from the unit when 
requested by the PHA if another unit is 
available for occupancy by the family (a 
public housing unit or a unit assisted 
under the section 8 certificate or 
voucher programs) (§ 966.10(h)(7); see 
discussion at section II.G of this 
preamble). The proposed rule provides 
(§ 966.31(b)(2)) that the PHA’s decision 
that the family must move from the unit 
is an adverse action. 

The PHA's decision to require the 
family to move does not terminate 
Federal housing assistance on behalf of 
the family. Nevertheless, the decision so 
directly affects the family’s security of 
occupancy, that the proposed decision 
should be treated as a proposed adverse 
action. 


D. Hearing on Proposed PHA Adverse 
Action 


1. Purpose of Hearing 


The hearing process under section 6(k) 
of the U.S. Housing Act of 1937 and the 
proposed rule is intended to assure that 
decisions by the PHA with respect to an 
individual family comply with 
applicable rules. The hearing process 
does not displace the regular PHA 
administrative process for matters 
committed to PHA discretion and 
management judgment. The proposed 
rule states that the purpose of the 
hearing on a proposed PHA adverse 
action “shall be to review whether the 
proposed adverse action by the PHA is 
in accordance with the lease, or with 
law, HUD regulations or PHA rules” 

(§ 966.31(a)(1)). 

The concept of adverse action, and 
the requirement for hearings on a 
proposed adverse action, applies only to 
proposed decisions by the PHA 
“concerning an individual Family” 

(§ 966.31(b)). The proposed rule 
therefore provides (§ 966.31(a)(2)) that: 

PHA action or non-action concerning 
general policy issues or class grievances 
(including determination of the PHA's 
schedules of allowances for PHA-furnished 
utilities or of allowances for Tenant- 
purchased utilities) does not constitute 
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adverse action by the PHA, and the PHA is 
not required to provide the opportunity for a 
hearing to consider such issues or grievances. 


2. Notice of Proposed Adverse Action 


Under section 6{k)(1) of the U.S. 
Housing Act of 1937, the tenant must “be 
advised of the specific grounds” of a 
proposed adverse action. Notice of the 
proposed action is also necessary to 
give the family an actual opportunity to 
request a hearing under the PHA 
grievance procedure. 

The proposed rule provides 
($ 966.31(c)) that: 

The PHA shall give the Family written 
notice of a proposed adverse action. The 
notice shall: 

(1) Contain a specific statement of the 
grounds for the proposed adverse action. 

(2) Advise the Family of the opportunity for 
a hearing under the PHA’s administrative 
grievance p lure. 

(3) State how the Family can request a 
hearing, and the time by which the request 
must be made. 


The proposed rule also specifies 
($ 966.31(d)) the time for giving the 
notice of proposed action when the PHA 
is proposing to terminate the tenancy: 
—For a proposed termination of the 
lease: before or combined with a notice 
of lease termination (§ 966.31(d)(1)). 
—For a proposed PHA decision not to 
renew the lease at the end of the term: 
at least 30 days before the end of the 
term (§ 966.31(d)(2) and § 966.10(m)(2)). 
—For a proposed decision to evict the 
family from the dwelling unit after the 
end of the lease term: no notice period is 
specified; but a family which makes a 
timely request for a grievance hearing 
may not be evicted before completion of 
the hearing (§ 966.31(d)(3)(i)). 


E. Hearing Procedures 
1. General 


The original rulemaking (§ 866.208(d); 
47 FR 55691-92, 55695) would have 
required a PHA to give “due 
consideration” to elements of a fair 
hearing in different circumstances. 
Comments state that the proposed 
hearing requirements are too vague, and 
recommend that the regulation state 
minimum hearing standards. Allowing 
PHAs to use different hearing 
procedures in different cases is 
confusing, and will lead to abuse. 
Without a Federal hearing standard, a 
PHA could take a minimal view of the 
requirements of a fair hearing. PHAs 
should be given a basic outline of 
hearing requirements. 

The hearing requirements under 
section 6(k) of the U.S. Housing Act of 
1937 state minimum requirements for a 
hearing on proposed adverse action, but 
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without the elaborate procedural detail 
contained in the present rule. The 
proposed rule would require the PHA to 
establish hearing procedures which 
comply with the elements required by 
the statute. 

The proposed rule provides 
(§ 966.30(b)) that the PHA must establish 
and implement an administrative 
grievance procedure for proposed 
adverse action. The PHA would be 
required (§ 966.30(c)) to adopt a written 
administrative grievance procedure in 
accordance with the rule, and to make 
the grievance procedure available for 
inspection by any family. The PHA 
would be required to provide each 
family in the PHA’s public housing 
program a general written description of 
the nature and coverage of the 
administrative grievance procedure, 
including a description of the 
circumstances in which the PHA is 
required to provide the opportunity for 
an informal hearing, and of the 
procedures for requesting a hearing 
($ 966.30(d)). 
2. Elements of Hearing 


_ a. Person Conducting Hearing—(1). 
Selection of Hearing Officer. Comment 
on the original rulemaking states that a 
hearing officer should not be a person 
who made the PHA decision under 
review in the hearing. Section 6(k)(2) of 
the U.S. Housing Act of 1937 provides 
that for a proposed PHA adverse action, 
the hearing must be held before an 
“impartial party.” 

The proposed rule (§ 966.32(a)) states 
at: 


(1) A hearing under the PHA’s 
administrative grievance procedure shall be 
conducted by a person or person (who may 
be an employee or officer of the PHA) 
designated by the PHA in the manner 
required under the PHA’s grievance 
procedure. 

(2) The hearing officer shall be someone 
other than the person who made or approved 
the decision for the proposed adverse action 
under review or a subordinate of such 
person. 


The proposed rule would prohibit the 
use as hearing officer of a person who 
participated in the original decision, or 
of a subordinate of that person. By 
prohibiting use of a subordinate of the 
original decision-maker, HUD seeks to 
assure that the hearing officer is not 
subject to the pressures of a superior, 
and therefore to enhance the 
independence and objectivity of the 
hearing process. The proposed rule 
would also clarify that a person who 
“approved” the original decision may 
not conduct the informal hearing. 

The standards in the proposed rule 
are a sufficient guarantee of the 


impartiality of the PHA review in the 
context of the administrative grievance 
process for the public housing program. 
The purpose of the hearing on a PHA 
decision is to give the family a chance 
for a review of the PHA decision, to see 
if the PHA has violated an applicable 
law or rule. In the administrative 
hearing, the family gets the benefit of a 
second look at the challenged decision 
by someone other than a person who 
made or approved the original decision. 
Since the hearing officer did not make or 
approve the original decision, the review 
is not prejudiced by the mind-set of the 
original decision maker. Through this 
review, PHA error can be uncovered 
and rectified. 

(2) Authority of Hearing Officer. To 
operate a practical and orderly hearing 
machinery, the hearing officer must have 
authority to regulate the conduct of the 
hearing, including determinations on the 
relevance of proof that may be offered, 
and of the manner in which evidence is 
presented.s The proposed rule therefore 
states (§ 966.32(c)) that “the hearing 
officer may regulate the conduct of the 
administrative grievance hearing in 
accordance with the PHA’s 
administrative grievance procedure.” 

b. Conduct hase and 
Presentation of Evidence—({1). 
Opportunity for Examination of 
Relevant Materials. Section 6(k)(3) of 
the U.S. Housing Act of 1937 provides 
that in an administrative grievance 
hearing on proposed PHA adverse 
action the tenant must “have an 
opportunity to examine any documents 
or records or regulations related to the 
proposed action.” The proposed rule 
provides (§ 966.32(d)) that: 

The Family shall be given the opportunity 
to examine any relevant documents or 
records or regulations in the possession of the 
PHA. This opportunity shall be given at a 
time that will give the family a reasonable 
opportunity to make use of the information in 
the grievance proceeding. 


The language of the proposed rule 
would not regulate in detail the 
procedure for making the information 
available to the family. The proposed 
rule also does not assume a clear or neat 
distinction between a pre-hearing 
“discovery” phase, and the hearing 
proper. The informal hearing procedure 
may unfold as a meeting or series of 
informal meetings or exchanges 
between the parties and the hearing 
officer. PHAs and the PHA hearing 
officers should have considerable 
discretion in determining the incidents 
of the hearing process consistent with 
the minimum elements defined in the 
statute and regulation. Given the 
variable character of the local hearing 
process, and of the particular matters to 
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be examined, it is not practical or 
desirable to specify the procedural point 
at which information in the hands of the 
PHA must be furnished to the family. 
Rather, the proposed rule focuses on a 
practical question: whether the 
information is given at a time that 
provides a “reasonable opportunity” to 
make use of the information for 
purposes of the hearing. 

(2). Evidence and Tenant Statements. 
New section 6{k)(5) of the U.S. Housing 
Act of 1937 provides that in a hearing on 
proposed adverse action the family will 
“be entitled to ask questions of 
witnesses and have others make 
statements on his behalf.” The proposed 
rule provides (§ 966.32(e)) that: 


the PHA and the Family shall be given the 
opportunity to present evidence, and may 
question any witnesses. The Family may 
have others make statements on behalf of the 
Family. 


Use of the formal rules of evidence 
applicable in a judicial proceeding is not 
suitable for the informal hearings 
required under the regulation. A 
provision has been added in the 
proposed rule (§ 966.32(e)) stating that 
evidence may be considered without 
regard to admissibility under the rules of 
evidence applicable in judicial 
proceedings. 

Comments on the original rulemaking 
object to allowing the hearing officer to 
base a hearing decision on facts not 
presented at the hearing. The proposed 
tule states (§ 966.33(a)) that factual 
determinations “concerning the 
individual circumstances of the Family” 
shall be based on evidence presented at 
the hearing. The proposed rule does not, 
however, prohibit the hearing officer 
from making use of knowledge about the 
project or about program requirements 
and procedures. The PHA hearing 
process should be able to benefit from 
the experience of the hearing officer. 
Indeed the ability to select hearing 
officers with relevant knowledge about 
the project and program is one of the 
important advantages of using the 
informal administrative grievance 
procedure instead of the courts. 

Allowing the hearing officer to make 
use of general information not presented 
at the hearing is supported by the 
legislative history of the grievance 
hearing requirement under section 6(k) 
of the U.S. Housing Act of 1937. The bill 
as reported by the House Banking 
Committee would have required a PHA 
to establish an administrative grievance 
procedure that would provide tenants an 
opportunity to be heard “in accordance 
with the basic safeguards of due 
process” (Report 98-123 on H.R. 1, p. 





26520 


175). The bill did not set out the list of 
administrative requirements contained 
in the law as finally enacted. However, 
in reporting out the bill, the House 
Banking Committee stated a list of 
elements which must be included in the 
PHA hearing process under the bill 
(Report 98-123 on H.R. 1, p. 36), which is 
generally similar to the list of 
administrative hearing requirements in 
the law as passed by the Congress. 
However, the list of hearing 
requirements in the Report of the House 
Committee included “a decision based 
solely on the record and explained in 
writing.” The requirement for a decision 
“based solely on the record” was 
deleted in the final legislation. This 
legislative history supports the 
conclusion that in reaching a decision 
the hearing officer may use general 
information already known to the 
hearing officer, and not contained in the 
record of the proceeding. 

(3). Representation of Family. New 
section 6{k)(4) of the U.S. Housing Act of 
1937 provides that in a hearing on 
proposed PHA adverse action the family 
is “entitled to be represented by another 
person of his choice at any hearing.” 
The proposed rule (§ 966.32(b)) provides 
that: “at its own expense, the Family 
may be represented at the hearing by a 
person of the Family’s choice.” 

(4). Promptness of Hearing. The 
proposed rule provides that in all cases 
where a hearing is required under the 
rule, the PHA must proceed with a 
hearing in a reasonably expeditious 
manner and in accordance with the 
PHA’s administrative grievance 
procedure (§ 966.32(f)). 


3. Hearing Decision 


a. Informing Family of Decision. 
Comments on the original rulemaking 
criticized the absence of an unequivocal 
requirement to give the Family a written 
statement of the hearing decision. New 
section 6(k)(6) of the U.S. Housing Act of 
1937 requires that in a hearing on 
proposed PHA adverse action the family 
is “entitled to receive a written decision 
by the public housing agency on the 
proposed action.” The proposed rule 
provides (§ 966.33(a)) that: 

the hearing officer shall issue a written 
decision which states the basic reasons for 
the decision. . . . A copy of the hearing 
decision shall be furnished promptly to the 
Family. 

The statement of decision required by 
the language of the proposed rule tells 
the family what was decided, and the 
reasons for the decision. It is intended 
that the written statement of decision 
must be truly informative as to the 
reasons for the decision. A bare and 


conclusory statement of the hearing 
decision, that does not let the family 
know the basic reasons for the decision, 
would not satisfy the decision 
requirement under the proposed rule. 

b. Effect of Decision. The proposed 
rule states (§ 966.33(b)) circumstances in 
which the PHA is not bound by a 
decision of the hearing officer. 

The PHA is not bound by a hearing 
decision: 

(1) on a matter for which an administrative 
grievance hearing is not required. . . or 
otherwise in excess of the authority of the 
hearing officer, or 

(2) contrary to HUD regulations or 
requirements, or otherwise contrary to 
Federal, State or local law. 


The purpose of the hearing process is 
to give the family the opportunity for a 
fair hearing, to ascertain whether a PHA 
decision is in accordance with law, 
HUD regulations or PHA rules. The PHA 
has the final responsibility to act in 
accordance with controlling Federal, 
State or local requirements, and this 
obligation may not be altered by any 
decision of the hearing officer (compare 
§ 966.57(b) of present rule). 

If the PHA determines that it is not 
bound by the decision of the hearing 
officer, the PHA must promptly notify 
the family of the determination, and of 
the reasons for the determination 
(proposed rule § 966.33(b)). 


4. Existing Grievance Procedures 


Some PHAs may be largely content 
with the operation of the grievance 
requirements under the rule now in 
effect, or may conclude that changing 
PHA grievance procedures would be 
harmful to project management or 
tenant relations. A PHA may wish to 
retain, in whole or in part, the PHA’s 
existing grievance procedures under the 
present rule. 

Grievance requirements under the 
present rule are generally more detailed 
than the new regulatory grievance 
requirements under section 6{k) of the 
U.S. Housing Act of 1937. Grievance 
procedures adopted by a PHA in 
accordance with the present rule will in 
most respects satisfy requirements 
— the new statute and the proposed 

e. 

Grievance procedures adopted under 

the present rule apply broadly to 


_ individual disputes between the PHA 


and a tenant. Existing PHA grievance 
procedures for matters outside the 
coverage of the mandatory grievance 
procedure under the proposed rule (see 
§ 966.30(b)) are not controlled by the 
new administrative grievance 
requirements (see section IV.E.5 below 
on discretionary grievance procedures). 
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For such matters, no change is 
compelled by the proposed rule. 

With respect to PHA proposed 
adverse action, it appears that in 
general PHAs will only need to modify 
existing grievance procedures in two 
major respects: 

(1) Under the present rule 
(§$ 966.51(a)), the PHA may exclude from 
its grievance procedure a grievance 
concerning an eviction or termination of 
tenancy if tenant action threatens health 
or safety of tenants or PHA employees. 
The PHA may utilize this authority 
where State law requires a due process 
court hearing before eviction of a tenant. 
Although section 6(k) of the U.S. 
Housing Act of 1937 contains a broader 
authority to exclude grievance 
concerning termination of tenancy or 
eviction than under the present rule, 
such exclusion depends on a 
determination by HUD on the due 
process adequacy of the State 
procedures. Until promulgation of a final 
rule for such determinations and until 
HUD determinations have been issued 
pursuant to the rule, PHAs must give the 
opportunity for administrative hearing 
for any proposed termination of 
tenancy, including a termination where 
a tenant has created a threat to health 
or safety of tenants or employees. 

(2) The proposed rule requirements for 
notice of a proposed adverse action 
(§ 966.31(c)) do not have any precise 
analogue under the present rule. PHAs 
would therefore have to incorporate the 
new requirements for notice of proposed 
adverse action into their existing 
procedures. 

It might also be necessary to modify 
procedures for selection of a hearing 
officer or hearing panel (present rule 
§ 966.55(b)), where the procedure for 
designation of a hearing officer is not 
consistent with requirements of this 
proposed rule (§ 966.32(a)). 


5. Voluntary Grievance Procedures 


Comments on the original rulemaking 
pointed to the advantages of an 
administrative procedure for informal 
resolution of disputes between the PHA 
and its tenants. By using the grievance 
procedure, disputes can be resolved 
without the need for litigation. The 
grievance procedure under the present 
rule offers a less adversarial way of 
working out problems. Some comments 
say that disputes are often solved in the 
procedure for informal settlement under 
the present rule (§ 966.54), thus avoiding 
the need for a full blown grievance 
hearing. Comments assert that a PHA’s 
administrative grievance procedure may 
be better than the courts in crafting a 
solution to public housing disputes. 
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HUD is in no way opposed to the 
development by PHAs of channels and 
procedures for venting tenant concerns 
or for resolution of disputes between the 
PHA and project residents. The 
preamble to the original rulemaking 
noted (47 FR at 55689, 55692) that: “the 
Department does not intend to prohibit 
or discourage PHAs from utilizing in 
various circumstances such dispute 
resolution mechanisms as their 
experience may have indicated to be 
useful.” 

In development of this proposed rule, 
the Department considered whether a 
PHA should be required to provide a 
grievance hearing if the tenant family 
claims that the PHA has failed to 
perform its obligations under the lease, 
or if the PHA has notified the family of 
lease violations which would not be 
grounds for termination of tenancy (i.e., 
lease violations other than serious or 
repeated violations of the lease). 
However, the proposed rule does not 
direct a PHA to provide administrative 
grievance hearings except for proposed 
adverse action, as required by the 1983 
law. The Department believes that the 
extension of a PHA grievance procedure 
beyond the statutory minimum is 
consistent with good management 
practice. Many PHAs may elect to give 
grievance hearings not required by 
statute or regulation. However, in the 
spirit of the statutory policy to vest 
maximum administrative discretion in 
the PHAs (U.S. Housing Act of 1937, 
section 2), PHAs should be allowed the 
discretion to determine whether to 
broaden the administrative hearing 
right. The informal and creative local 
resolution of disputes is more likely to 
be favored by allowing a broad play to 
local experience and judgment, than by 
requiring PHAs to use a formal 
grievance mechanism imposed by HUD. 

The original rulemaking (Subpart C) 
included provisions “stating explicitly 
the right of the PHA to establish 
additional, locally devised procedures to 
resolve or avoid disputes or potential 
disputes between management and the 
tenants” (preamble, 47 FR 55689, 55692). 
It is appropriate to state explicitly that 
the PHA is in nowise precluded from 
providing additional means for 
presentation of tenant concerns and 
disputes. The proposed rule therefore 
provides (§ 966.35) that: 

At their discretion, PHAs may provide 
additional means for Family opportunity to 
comment upon, or for Family opportunity to 
request PHA consideration of, any matter 
pertaining to the Family's occupancy or the 
Family's rights or obligations. The 
discretionary PHA procedures may be 
designed for the purpose of affording an 
opportunity for informal clarification and 


resolution of disputes or potential disputes. 
(emphasis supplied). 


F. Application of Grievance Procedures 
to Mutual Help and Turnkey IIT 
Homeownership Opportunity Programs 


1. Turnkey Il and MH—Applicability of 
Grievance Procedures; Modification of 
Program Requirements 


This proposed rule would provide 
($ 966.34) that the public housing 
administration grievance procedures are 
applicable to Turnkey III and to Indian 
housing. The grievance requirements 
(Part 966, Subparts D and E) are 
applicable to public housing (§ 966.1(b)). 
The Turnkey III Program and the Mutual 
Help Program (administered by IHAs 
under Part 905) are included in the 
definition of public housing (§ 966.2). 
The Turnkey III and Mutual Help 
regulations would be amended to state 
(§ 904.107(p)(1); and § 905.424(g)(1)) that 
the public housing administrative 
grievance regulations are applicable to 
these programs. 

However, because of the special 
characteristics of the Turnkey III and 
Mutual Help Homeownership programs 
there are a number of differences 
between the grievance procedures to be 
used for these programs and for public 
housing rental projects. These 
differences concern (1) the definition of 
proposed adverse action, and (2) the 
notice by the PHA to the homebuyer of a 
proposed adverse action. 

The proposed rule would state 
($ 966.34) the modifications of grievance 
procedure requirements for the Turnkey 
III and Mutual Help Programs. The 
proposed rule would also modify 
provisions of the Turnkey III and Mutual 
Help regulations on procedures for 
termination of the homeownership 
agreement (§ 904.107 (m) and (0) for 
Turnkey III; and § 905.424(b) for Mutual 
Help), to integrate the program 
termination procedures with the 
statutory grievance requirements. 


2. Turnkey II] and MH—Meaning of 
Proposed Adverse Action 


The proposed rule would separately 
states the cases which are “proposed 
adverse action” (for which the PHA 
must give the opportunity for a 
grievance hearing) for the Turnkey III 
Program and the Mutual Help Program 
($ 966.34(a); § 904.107(p)(2); 

§ 905.424(g)(2)). The following cases 
would be considered adverse actions by 
the PHA: 

(1) For Mutual Help, a proposed 
decision to deny a written request for 
modification of credits to the 
homebuyer’s MH contribution accounts. 
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(2) A proposed decision to deny a 
written request by the homebuyer for 
modification of the required monthly 
payment or of the PHA’s determination 
of the amount owing on account of the 
required monthly payment, for 
modification of charges by the PHA 
against the homebuyer accounts 
(Turnkey III EHPA or NRMR; Mutual 
Help MEPA, VEPA or MH reserve 
accounts), or for modification of the 
PHA’s proposed settlement at 
termination of the homeownership 
agreement or at purchase of the home by 
the homebuyer. 

(3) For Turnkey III, a proposed 
decision that the homebuyer has lost 
homeownership potential and should be 
transferred to a rental unit. 

(5) A proposed decision to terminate 
the homebuyer agreement (Turnkey III 
Homebuyers Ownership Opportunity 
Agreement or Mutual Help and 
Occupancy Agreement), or to evict the 
family from the home after such 
.2rmination. 


3. Turnkey III and MH—Notice of 
Proposed Adverse Action 


Section 966.31 (c) and (d) of the 
proposed rule requires that a PHA give 
the tenant notice of a proposed adverse 
action, states elements that must be 
included in the notice, and states when 
the notice must be given. For Turnkey III 
and Mutual Help Projects, these 
generally applicable notice requirements 
would not apply (§ 966.34(b)) to the 
following types of proposed adverse 
action: a proposed decision to terminate 
the homebuyer agreement, to evict the 
homebuyer, or to transfer a Turnkey III 
homebuyer who has lost 
homeownership potential. The 
§ 966.31(c) notice requirements do, 
however, apply to other types of 
proposed adverse action in a Turnkey III 
or Mutual Help project. 

The Turnkey III and Mutual Help 
regulations (and the corresponding 
forms of homebuyer agreement) require 
notice that the PHA is terminating the 
homebuyer agreement, or that a Turnkey 
Ill homebuyer has lost homeownership 
potential (§ 904.107 (m) and (0); and 
§ 905.424(b)). These notice procedures 
give the opportunity for a form of 
grievance proceeding, in which the 
homebuyer may respond to the PHA 
concerning the decision to terminate the 
agreement or transfer the family to a 
rental unit. 

Under this proposed rule, the existing 
regulatory notice procedure in Turnkey 
III and Mutual Help is adapted to 
implement the new statutory grievance 
requirements. For these programs, the 
notice of termination of the homebuyer 
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agreement always also serves as the 
notice of proposed adverse action. 
Where the PHA has elected {in 
accordance with Part 966, Subpart E) to 
exclude a grievance or termination of 
tenancy from the PHA’s administrative 
grievance process, the new regulatory 
notice requirement is not applicable, 
and the PHA is merely required to give 
notice of termination of the homebuyer 
agreement in accordance with the 
agreement. 


V. Termination of Tenancy or Eviction— 
Exclusion from PHA Administrative 
Grievance Procedure 


A. Purpose and General Character of 
Exclusion Procedures 


The 1983 amendments which require a 
public housing PHA to establish and 
implement an administrative grievance 
procedure (U.S.H. Act of 1937, section 
6(k)) also provide that a PHA: 


May exclude from its [administrative 
grievance] procedure any grievance 
concerning an eviction or termination of 
tenancy in any jurisdiction which requires 
that, prior to eviction, a tenant be given a 
hearing in court which the Secretary 
determines provides the basic elements of 
due process. 


There is therefore statutory authority 
for a PHA to remove grievances over 
termination of tenancy or eviction from 
the statutory grievance process if HUD 
has determined that the law of the 
jurisdiction affords due process 
protection before eviction of the family. 
The proposed rule (Part 966, Subpart E) 
would establish the procedure for these 
determinations by HUD. 

HUD intends to establish a procedure 
under which HUD Counsel will examine 
legal requirements for eviction in 
different jurisdictions. The statutorily 
required HUD determination must be 
made for every jurisdictional level for 
which there are relevent differences in 
legal procedures for eviction of a tenant: 
for each State and, as necessary, for 
each county or municipality. If there are 
alternative legal processes for eviction 
in a given jurisdiction, HUD 
determinations of due process adequacy 
must be made for the various available 
procedures. 

HUD intends to set up a procedure for 
issuance of the HUD determinations that 
will accomplish the statutory purpose 
with the least extra or unnecessary 
difficulty for the affected PHAs or for 
HUD, and with a minimum of delay. The 
procedures will, however, provide a full 
opportunity for public comment before 
issuance of a HUD determination that 
State law procedures require that a 
tenant have the opportunity, before 
eviction from the unit, for a due process 


judicial hearing on the existence of good 
cause ground for termination of tenancy. 

To minimize delay and administrative 
bottlenecks, HUD expects ordinarily to 
decentralize the authority to make the 
statutory determinations by HUD. The 
determinations would usually be made 
by HUD Field Counsel in the offices 
responsible for day-to-day 
administration of HUD’s functions in the 
public housing program. It is expected 
that this process would be conducted 
under the direction of the HUD Regional 
Counsel in each region, with oversight 
by the HUD General Counsel. 

For a PHA to exclude grievances 
concerning termination or tenancy or 
eviction from the administrative 
grievance procedure, two HUD 
determinations would be required 
($ 966.41(a)): 

(1) A determination that specified 
procedures for judicial eviction under 
State and local law require that before 
eviction from the dwelling unit a tenant 
must be given the opportunity for a 
hearing in court which provides the 
basic elements of due process 
(§ 966.41(b)). 

(2) A HUD authorization for a specific 
PHA to exclude grievances concerning 
termination of tenancy or eviction from 
the PHA’s administration grievance 
process where the PHA uses specified 
eviction procedures determined to 
provide the elements of due process 
(§ 966.41(c)). 

The PHA's decision to exclude 
grievances concerning termination of 
tenancy or eviction must be stated in the 
written grievance procedure adopted by 
the PHA (§ 966.41(a)(2)). 


B. Determination of Recognition 
1. Elements of Due Process 


The HUD determination that local law 
provides the opportunity for a due 
process hearing in court is referred to in 
the proposed rule as a “determination of 
recognition” (definition at § 966.2; 

§ 966.41(a)(1)(i)). Unlike the minimum 
elements of the administrative grievance 
hearing, the basic “elements of due 
process” in the context of a judicial 
proceeding for eviction are not stated in 
the statute, and are left to adminstrative 
determination by HUD. The regulation 
states (§ 966.2) a definition of the 
“elements of due process” which 
comprises the minimum elements 
necessary to assure, in accordance with 
the statutory purpose, that the family 
has the opportunity for a judicial 
hearing on the grounds for termination 
of tenancy before eviction from the unit. 

“Elements of due process” would be 
defined (proposed rule § 966.2) to mean 
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that the court procedures for eviction 
under State or local law requires: 

(1) Advance notice of the reasons for 
eviction or termination of tenancy; 

(2) The opportunity for a hearing 
before an impartial party on the 
existence of serious or repeated lease 
violation or other good cause grounds 
for termination of tenancy; 

(3) The opportunity to examine 
relevant evidence in the possession of 
the PHA; 

(4) The opportunity to be represented 
by counsel; 

(5) The opportunity to present 
evidence and question witnesses; and 

(6) A decision on the grounds for 
termination of tenancy before eviction 
from the dwelling unit. 

These basic elements would afford 
notice and the opportunity to be heard 
on the issue of statutory grounds for 
termination of tenancy (section 6(/)(4) of 
the U.S. Housing Act of 1937). The 
standards are consistent with the 
applicable Constitutional standards for 
procedural due process as applied to a 
judicial proceeding for termination of 
tenancy. 


2. HUD Examination of State Eviction 
Procedures 


The regulatory process for making the 
statutory HUD determination on 
adequacy of state procedures recognizes 
that the existence of various legal 
procedures and legal authorities 
governing eviction in different States 
and jurisdictions require a flexible 
procedure for HUD examination of local 
legal requirements by the HUD lawyers 
charged with this responsibility. State 
law will often establish common legal 
requirements for eviction hearings, 
which apply to more than a single PHA, 
and which may apply uniformly 
throughout a State (e.g., a landlord- 
tenant act of Statewide applicability). 
PHAs should not have to make 
duplicative submissions on common 
legal requirements, and HUD counsel 
should not have to make duplicative 
determinations on common legal issues. 
All PHAs operating in an area subject to 
eviction procedures covered by a HUD 
determination of recognition should be 
able to rely on the HUD determination, 
with any necessary adaptation to 
separate or special legal requirements 
controlling eviction process in the 
locality. 

To make a determination of 
recognition, HUD Field Counsel would 
consider relevant information on local 
legal requirements for eviction 
(§ 966.41(b)(1)). All available sources of 
law or legal authority could be 
considered, including the text of State or 
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local laws and ordinances, State or local 
regulations, court rules‘and court 
decisions, or opinions of a State 
attorney general. Anyone would be 
allowed to submit relevant information 
at any time. 

To expedite the legal determinations 
by HUD, and since determinations on 
the due process adequacy of State 
procedure may affect more than an 
individual PHA, the determinations may 
be made on the initiative of HUD 
Counsel, as well as in response to a 
request for a determination of 
recognition or for authorization to 
exclude: 

A determination of recognition may be 
made by HUD with or without a prior request 
by a PHA for authorization to exclude. A 
determination of recognition may be made for 
an area by HUD whether or not there is a 
request for such recognition by a PHA or 
PHAs whose jurisdiction includes such area. 
(§ 966.41(b)(2).) 

The proposed regulation would afford 
maximum flexibility for practical local 
arrangements between HUD Counsel 
and PHAs under which PHAs would 
supply information needed for a 
determination of recognition, or for 
authorization to exclude pursuant to a 
determination of recognition. The 
proposed regulations seek to avoid any 
need for duplicative or unnecessary 
submissions by PHAs, and do not 
therefore impose mechanical 
requirements for all PHAs to submit 
specific types of materials. Rather it is 
intended that Field Counsel in each area 
will determine the types of materials 
required for the HUD determination, and 
which are to be supplied by PHAs. 

A PHA must submit information or 
opinions which HUD Field Counsel 
requests for use in making the 
determination of recognition. HUD 
Counsel may advise PHAs of the format 
and content of any required 
submissions, either in advance of a 
specific PHA request for authorization 
to exclude, or in response to a specific 
PHA request (§ 966.41(c)(3)). PHA 
associations, or other groups of PHAs or 
PHA representatives, may arrange for 
consolidated submission to HUD Field 
Counsel of legal materials affecting 
more than one PHA (§ 966.41(c)(3)). In 
addition to comments on the rule text, 
HUD will welcome comments and 
recommendations on practical 
modalities for making the statutory 
determinations carefully, promptly and 
after maximum practicable cooperation 
with affected PHAs. 

The HUD determination that State 
law provides adequate due process 
protections before eviction will be made 
for a specified set of procedures for 
judicial eviction of a tenant, and will 


state the geographical area covered by 
the determination (see § 966.41(b)(3)). 
The determination of recognition may be 
made by HUD for all or any part of a 
State, as necessary to reflect differences 
in applicable law affecting procedures 
for termination of tenancy or eviction 

§ 966.41(b)(3)). 


3. HUD Review Limited to Legal 
Requirements for Eviction 


The original rulemaking published in 
December 1982 proposed to restrict the 
scope of regulatory requirements for an 
administrative grievance process for 
tenants. Some comments on the original 
rulemaking claimed that the practical 
operation of State court eviction 
procedures denies the tenant a fair 
hearing, because of such factors as lack 
of capability or bias of the judges, 
refusal or failure by judges to recognize 
or understand Federal law or Federal 
defenses concerning a public housing 
tenancy, rushed hearings and chaos in 
local landlord tenant courts. 

The determination of recognition by 
HUD under the 1983 statute is not a 
factual investigation by HUD of the 
empirical workings of the State judicial 
process for eviction of a tenant, but of 
the legal requirements governing the 
operation of the process under State or 
local law. Consistent with the statute, a 
“Determination of Recognition” is 
defined in the proposed rule (§ 966.2) as: 


A determination by HUD that the law 
applicable in a jurisdiction requires that 
a tenant must be given the opportunity 
for a hearing in court which provides the 
basic elements of the due process before 
eviction from the dwelling unit. 


Under the statute, HUD must 
determine whether the jurisdiction 
“requires” a hearing that provides the 
basic elements of due process before 
eviction of a tenant (U.S.H. Act of 1937, 
section 6(k)), that is, whether such a 
hearing is required as a matter of law. 
The HUD determination of recognition 
will not examine the alleged operational 
deficiencies of the State or local 
procedures for eviction of a tenant. 

It is not practicable for HUD to 
ascertain uniformly or with assurance 
the actual functioning of the eviction 
process under State or local law in 
jurisdictions all over the country. Where 
the practical operation of local process 
does not comply with applicable legal 
requirements in the jurisdiction, or does 
not. comply with the requirements of 
procedural or substantive due process, 
the-appropriate remedies should lie in a 
direct judicial challenge to the operation 
of the judicial eviction procedures, 
rather than by superimposing a Federal 
requirement for an administrative 
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grievance hearing for a termination of 
tenancy or eviction. 


C. HUD Authorization to Exclude 


Under the proposed rule, the authority 
for a PHA to take termination of 
tenancy or eviction grievances out of the 
PHA grievance process does not follow 
automatically from a HUD 
determination on due process adequacy 
of State procedures. Each individual 
PHA must request and receive HUD 
authorization (see § 966.41(a) and 
§ 966.41(c)(1)). The PHA may request 
authorization to exclude all grievances 
concerning termination of tenancy or 
eviction from the grievance requirement, 
or only to exclude specific types of 
grievances (e.g., non-payment of rent, or 
threats by a tenant family to health or 
safety of other residents or PHA 
employees). 

The PHA request for authorization 
must specify the procedures for judicial 
eviction to be used by the PHA 
§ 966.41(c)(2)(i)). If the PHA is seeking to 
utilize State procedures for which HUD 
has already made a determination of 
recognition, the PHA must certify that 
the judicial eviction procedures to be 
used by the PHA are the procedures 
covered by the determination of 
recognition § 966.41(c)(2)(ii)), and HUD 
has 60 calendar days to act on the PHA 
request § 966.41(c)(6)). If HUD fails to 
act within this period, the PHA request 
for authorization on the basis of the 
prior determination is deemed granted. 

Although the determination of 
recognition and grant of authorization 
are separate prerequisites for exclusion 
from the grievance process, the purpose 
of the final authorization is merely to 
assure that the determination of 
recognition is applicable for the eviction 
procedures to be used by the individual 
PHA, and to consider any local legal 
factors or peculiarities relating to the 
due process adequacy of the procedures 
as applied in the jurisdiction of the 
individual PHA. The operation of a State 
landlord-tenant statute in an eviction 
action might be affected by legal 
requirements governing hearing 
procedures in a municipal court, or by 
the terms of a local landlord-tenant act. 
Thus, upon a PHA’s request for 
authorization to exclude, HUD Counsel 
will consider the interaction of general 
State law requirements, and any local 
legal considerations. The grant or denial 
of authorization to exclude will not, 
however, be based on factors other than 
legal considerations relating to due 
process adequacy of the procedures to 
be utilized by the PHA. HUD will not 
seek to second guess the PHA on the 
management judgment to take 
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termination of tenancy or eviction out of 
the PHA grievance process. 

The nature of the submission by a 
PHA depends on whether HUD has 
already made a determination of 
recognition for the eviction procedures 
to be used by the PHA. If the 
determination has already been made, 
the PHA request for authorization must: 

state any special legal circumstances (e.g., 
local ordinances or court procedures) 
affecting the use. . . in the PHA jurisdiction 
{of the judicial eviction procedures covered 
by the HUD determination of recognition], 
and which may be relevant to the 
determination of by HUD that such 
procedures provide the basic elements of due 
process prior to eviction (§ 966.41(c)(2)(ii)). 

If HUD has not already issued a 
determination of recognition, the PHA 
request for authorization to exclude 
must be accompanied by a statement of 
the eviction procedures to be used by 
the PHA (e.g., text of law and court 
rules, and by an analysis showing that 
the procedures require the basic 
elements of due process prior to eviction 
from a unit (§ 966.41(c)(2)(iii)). 


D. Public Comment and Notice 
Procedures 


The proposed rule would give full 
opportunity for notice and public 
comment before HUD makes a 
determination of recognition, or grants 
authorization for exclusion pursuant to a 
determination of recognition. The 
proposed rule would also establish 
procedures to inform the concerned 
public respecting HUD determinations. 

Before issuing a determination of 
recognition, HUD will publish a notice in 
the Federal Register that HUD is 
considering whether to issue a 
determination that specified procedures 
for eviction under State and local law 
require that a court provide the basic 
elements of due process prior to eviction 
($ 966.41(b)(4)(i)). The notice will specify 
the procedures which will be the subject 
of the HUD determination, and state the 
geographical areas which may be 
covered by the determination 
($ 966.41(b)(4)(iii)). The Federal Register 
notice will invite public comments for a 
period of 60 calendar days after 
publication (§ 966.41(b)(4)(iii)). A 
proposed withdrawal or modification of 
a determination of recognition already 
issued, must also be published in the 
Federal Register for comment, through 
the same procedure as the original 
determination (§ 966.41(b)(6)). 

A PHA which intends to ask HUD for 
authorization to exclude must give local 
public notice of the request, and invite 
public comment. The PHA would be 
required to give “reasonably effective 
general notice” to families in the PHA's 


public housing program by means 
determined by the PHA, and also to 
publish notice in a newspaper or other 
medium of general circulation in the 
jurisdiction (§ 966.41(c)(4)). The PHA 
must certify to HUD that the required 
notice has been given, and must give 
HUD copies of written public comments 
received within 30 calendar days after 
completion of the public notice. The 
PHA must make available for public 
inspection all materials submitted in 
support of the request to HUD for 
authorization to exclude. (§ 966.41(c)(4)). 

If a PHA requests HUD issuance of an 
authorization to exclude termination of 
tenancy or eviction from the PHA 
administrative grievance procedure, and 
if the authorization to exclude is not 
based on a prior HUD determination of 
recognition, HUD will publish in the 
Federal Register a notice of the request, 
which will identify the requesting PHA 
(§ 966.41(c)(5)). 

Finally, HUD will publish annually in 
the Federal Register a summary notice 
of determinations and authorizations 
issued by HUD to date, and of pending 
PHA requests for authorization 
($ 966.41(d)). 


VI. Lease and Grievance Requirements 
for Indian Housing and for Turnkey III 
Homeo' Opportunity Program— 
Definitions of Public Housing and PHA 


To provide for application of the lease 
and grievance requirements to Indian 
housing and Turnkey III, the definitions 
of “public housing” and “public housing 
agency” (proposed rule (§ 966.2) would 
provide that: 

1. The term “public housing” includes 
housing administered by Indian Housing 
Authorities under Part 905, and also 
includes the Turnkey III 
Homeownership Opportunity Program. 

2. The term “public housing agency” 
includes an Indian Housing Authority 
(as defined at § 905.102). 


VI. Hearing for Applicants 


In the December 1982 original 
rulemaking, the Department proposed to 
combine provisions regarding informal 
hearings for applicants and for tenants 
in occupancy (see discussion at 47 FR 
55689, 55691-92, December 13, 1982). In 
the case of applicants, section 6{c)(3)(i) 
of the U.S. Housing Act of 1937 provides 
that, where the PHA determines that an 
applicant is ineligible for admission to a 
public housing project, the PHA must: 

Promptly notify. . . any applicant 
determined to be ineligible for admission to 
the project of the basis for such 
determination and provide the applicant upon 
request, within a reasonable time after the 
determination is made, with an opportunity 
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for an informal hearing on such 
determination. ... 


Enactment in 1983 of the more 
detailed and demanding statutory 
hearing requirement for public housing 
tenants (implemented in this rule) makes 
it impracticable to combine the hearing 
requirements for applicants and tenants. 
The proposed rule (§ 960.207(b)) 
separately states notice and hearing 
requirements for ineligible applicants 
under section 6(c)(3)(i) of the United 
States Housing Act of 1937. 

As noted in the preamble to the 
original rulemaking, “the legislative 
history of the statutory requirement that 
the PHA provide an informal hearing for 
applicants determined ineligible for 
admission strongly indicates that the 
Congress did not intend to impose an 
elaborate hearing requirement” (see 
discussion of legislative history at 47 FR 
55689, 55692). In 1983, the bill as 
reported by the House Banking 
Committee would have imposed the 
same administrative grievance 
procedures for “tenants and applicants” 
(Report 98-23 on H.R. 1, p. 175). 
However, the law as finally passed by 
the Congress (section 6(k) of the U.S. 
Housing Act of 1937) adds new 
administrative hearing requirements 
only for tenants, and leaves undisturbed 
the applicant hearing requirement under 
prior law. 

A comment says PHAs need HUD 
guidance on informal hearing 
requirements for applicants. The present 
rule (present § 960.207(a)) merely 
repeats the statutory language. 

A comment says that a notice that the 
PHA is denying admission should state 
the basis for the PHA determination 
with enough specificity so that the 
applicant can respond. 

The proposed rule requires a PHA to 
establish a simple but effective 
procedure to notify an applicant if the 
PHA decides the applicant is ineligible 
for any reason (§ 960.207(b)(1)), and to 
give the applicant an opportunity for an 
informal hearing on the decision 
(§ 960.207(b)(2)). These proposed 
procedures are very similar to the 
review procedures for applicants to a 
PHA's certificate program (§ 882.216(a), 
49 FR 12215, March 29, 1984; for parallel! 
factors considered by the Department in 
determining the appropriate level of 
procedural protection for a subsidized 
housing applicant, see preamble to rule 
for certificate program.) 

The proposed rule (§ 966.207(b)) 
provides that: 

(1) The PHA shall give an applicant for 
admission prompt written notice of a decision 
that the applicant is not eligible for admission 
for any reason. The notice shall inform the 
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applicant of the basic reasons for the 
decision. The notice shall also state that the 
applicant may request an informal hearing on 
the decision, and shall describe how to 
obtain the informal hearing. 

(2) The PHA shall give the applicant an 
opportunity for an informal hearing on the 
decision, in a ance with ures 
adopted by the PHA. The hearing shall be 
held within a reasonable time to the decision. 
The informal hearing shall be conducted by a 
person or persons (who may be an officer or 
employee of the PHA) designated by the PHA 
in accordance with the applicant hearing 
procedures adopted by the PHA. The hearing 
officer shail be someone other than the 
person who made the decision under review 
or a subordinate of such person. The 


applicant shall be given an opportunity to 
present written or oral objections to the PHA 
decision. The PHA shall promptly notify the 
applicant in writing of the final PHA 
decision after the informal hearing. The 
notice shall state the basic reasons for the 
decision. 


VIII. Other Matters 


The Department has determined that 
this proposed rule does not constitute a 
“major rule” as that term is defined in 
section 1{b} of Executive Order 12291. 
Analysis of the proposed rule indicates 
that it will not: (1) Have an annual effect 
on the economy of $100 million or more; 
(2) Cause a major increase in costs or 
prices for consumers, individual 
industries, Federal, State or local 
government agencies, or geographic 
regions; or (3) Have a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign based enterprises in 
domestic or export markets, 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 50, which 
implements section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
during regular business hours in the 
office of the Rules Docket Clerk, at the 
address listed above. 

Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act) the undersigned certifies 
that this rule does not have a significant 
enonomic impact on a substantial 
number of small entities. The lease and 
grievance requirements are directed to 
public housing agencies {including 
Indian Housing Authorities) 
administering the public housing 
program, and will reduce the 
administrative burden of the PHA under 
the present lease and grievance 
procedures. 

Information collection requirements in 
this rule have been submitted to the 


Office of Management and Budget for 


approval under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501- 
3520). No person may be subjected to a 
penalty for failure to comply with these 
information collection requirements 
until they have been approved and 
assigned an OMB control number. The 
OMB control number(s), when assigned, 
will be announced by separate notice in 
the Federal Register. 

The rule was as listed as Item 950 in the 
Department's Semiannual Agenda of 
Regulations published on April 21, 1986 
51 FR 14036, 14075, pursuant to 
Executive Order 12291 and the 
Regulatory Flexibility Act. 

The Catalog of Federal Domestic 
Assistance program number and title is 
14.146, Low Income Housing Assistance 
Program (Public Housing). 


List of Subjects in 24 CFR Parts 904, 905, 
913, 960 and 966 


Public housing. 

Accordingly, The Department 
proposes to amend 24 CFR Part 904, 905, 
913, 960 and 966 as follows: 

1. Part 966 would be revised to read as 
follows: 


PART 966—TENANCY AND 
ADMINISTRATIVE GRIEVANCE 
PROCEDURES 


Subpart A—Applicability and Definitions 


Sec. 

966.1 Applicability. 

966.2 Definitions. 

Subpart B—Lease 

966.10 Required lease provisions. 


966.11 Prohibited lease provisions. 
966.12 Applicability of lease requirements. 


Subpart C—Termination of Tenancy and 
Eviction 


966.20 Purpose. 

966.21 Termination of tenancy—grounds. 
966.22 Lease termination—notice required. 
966.23 Eviction. 


Subpart D—Administrative Grievance 
Procedure 


966.30 Establishment of grievance 
procedure. 

966.31 Grievance on proposed adverse 
action by PHA. 

966.32 Hearing procedure. 

966.33 Hearing decision. 

966.34 Special provisions for Turnkey III 
and Mutual Help Projects. 

986.35 Additional grievance procedures. 


Subpart E—Exciuding Grievance on 

Eviction or Termination of Tenancy from 

Administrative Grievance Procedure 

966.40 Purpose. 

966.41 Procedure for HUD determination. 
Authority: Secs. 6(c) and 6(b), U.S. Housing 

Act of 1937 (42 U.S.C. 1437d}; sec. 7(d), 


Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


BEST COPY AVAILABLE 


Subpart A—Applicability and 
Definitions 


§ 966.1 Applicability. 

(a) Subpart B (lease requirements) and 
Subpart C (termination of tenancy and 
eviction) of this Part are applicable to 
public housing (see definition at § 966.2). 
However, Subparts B and C are not 
applicable to the Mutual Help 
Homeownership Opportunity Program 
(see Part 905, Subpart D), the Turnkey III 
Homeownership Opportunity Program 
(see Part 904), or Rental Projects of 
Indian Housing Authorities under 24 
CFR Part 905. (For provisions applicable 
to Rental Projects of Indian Housing 
Authorities, see 24 CFR 905.303.) 

(b) Subpart D and Subpart E of this 
Part (administrative grievance 
procedure) are applicable to public 
housing. (For special provisions for 
Turnkey III and Mutual Help projects, 
see 24 CFR 966.34.) 


§ 966.2 Definitions. 


Determination of recognition. A 
determination by HUD that the law 
applicable in a jurisdiction requires that 
a tenant must be given the opportunity 
for a hearing in court which provides the 
basic elements of due process before 
eviction from the dwelling unit. 

Elements of due process. The court 
procedures for eviction under State and 
local law require all of the following 
before eviction from the dwelling unit: 
(a) Advance notice of the grounds for 
eviction or termination of tenancy; (b) 
The opportunity for a hearing before an 
impartial party on the grounds for 
termination of tenancy under § 966.21; 
(c) The opportunity to examine relevant 
evidence in the possession of the PHA; 
(d) The opportunity to be represented by 
counsel; (3) The opportunity to present 
evidence and question witnesses; (f) A 
decision on the grounds for termination 
of tenancy. 

Eviction. Forcing the Family to move 
out of the dwelling unit. 

Family. The Tenant and other 
members of the Tenant’s household 
named in the lease, and other persons 
who live in the dwelling unit after 
getting written approval from the PHA. 
The group of people who live in the unit 
must be a Family as determined by the 
PHA in accordance with 24 CFR Part 
912.(42 U.S.C. 1437 et seg.). “Public 
housing” includes housing assisted 
under the Leased Housing programs 
under section 23 or section 10{c) of the 
U.S. Housing Act of 1937 as in effect 
before amendment by the Housing and 
Community Development Act of 1974 
(and to which 24 CFR Part 800 is not 
applicable), housing administered by 





Indian Housing Authorities under Part 
905, and housing assisted under the 
Turnkey II Homeownership 
Opportunity Program. However, “public 
housing” does not include housing 
assisted under section 8 or section 17 of 
the U.S. Housing Act of 1937. 

Public Housing Agency (PHA). Any 
State, county, municipality or other 
governmental entity or public body (or 
agency or instrumentality thereof) that 
is authorized to engage in or assist in the 
development or operation of housing for 
lower income families. As used in this 
Part, PHA includes an Indian Housing 
Authority (as defined at § 905.102). 

Tenant. The member or members of 
the Family who execute the lease with 
the PHA on behalf of the Family. 

Tenant Rent. The amount payable 
monthly by the Family as rent to the 
PHA, as defined in, and determined in 
accordance with 24 CFR Part 913. 

Termination of tenancy. Termination 
of the Family's legal rights to occupancy 
of the dwelling unit. Termination of 
tenancy includes a termination of the 
lease, or a decision not to renew the 
lease at the end of the lease term. 

Total Tenant Payment. The monthly 
amount defined in, and determined in 
accordance with 24 CFR Part 913. 


Subpart B—Lease 


§ 966.10 Required lease provisions. 

(a) Lease. The PHA and the Tenant 
shall enter into a written lease of the 
dwelling unit. The lease shall be in 
accordance with State and local law, 
and with the requirements of Subpart B 
and Subpart C. The lease shall contain 
the provisions described in Subpart B 
and Subpart C, and may contain other 
provisions which are determined by the 
PHA and which are not inconsistent 
with these Subparts. 

(b) Basic information. The lease shall 
state the name of the Tenant, the 
identification of the dwelling unit 
leased, the term of the lease, and the 
persons who will live in the dwelling 
unit. 

(c) Services, maintenance, equipment, 
appliances and utilities included in 
Tenant Rent. The lease shall state the 
services, maintenance, equipment, 
appliances and utilities which are 
included in the Tenant Rent, and are 
furnished by the PHA without additional 
charge to the Tenant. 

(d) Charges not included in Tenant 
Rent; security deposits. 

(1)(i)(A) The lease shall provide for 
any charges to Tenant in addition to 
Tenant Rent, including surcharges for 
excess consumption of PHA-furnished 
utilities. The lease shall state the basis 
for the determination of such charges 


(e.g., by a schedule of surcharges or of 
charges for repair). The Tenant may be 
required to pay reasonable charges in 
addition to Tenant Rent for maintenance 
beyond normal wear or tear, or for other 
damages, caused by the Family or its 
guests. 

(B) The PHA's allowance for PHA- 
furnished utilities shall be determined 
by the PHA in accordance with HUD 
regulations and requirements (see Part 
965, Subpart E). Surcharges for excess 
consumption of PHA-furnished utilities 
are permissible only if the charges are 
determined by an individual checkmeter 
which measures utility consumption of 
the dwelling unit, or if the charges are 
attributable to Family-owned major 
appliances or to optional functions, such 
as air-conditioning, of PHA-furnished 
equipment. 

(ii) The lease shall provide for 
reasonable notice of the amount of any 
charge under this paragraph (d), and of 
when the charge is due. 

(2) The lease may provide for payment 
of reasonable penalties for late payment 
of rent or charges, and for reasonable 
security deposits in accordance with 
State and local law. 

(e) Tenant Rent. The amount of the 
Tenant Rent payable by the Family shall 
be determined by the PHA in 
accordance with HUD regulations and 
requirements. The PHA may change the 
amount of rent as previously determined 
by the PHA. When the PHA conducts a 
reexamination of Family income, the 
PHA shall give written notice to the 
Tenant, which states the new amount of 
the Tenant Rent, and the date from 
which the new amount shall be payable. 
The notice shall also state that the 
Family may ask for an explanation of 
how the amount is computed by the 
PHA. 

(f) PHA obligations. The lease shall 
provide that: 

(1) The PHA shall provide services 
and maintenance for the dwelling unit, 
equipment and appliances, and the 
common areas and facilities, which are 
needed to keep the housing in decent, 
safe and sanitary condition. 

(2) The PHA shall comply with the 
requirements of applicable State or local 
building or housing codes concerning 
matters materially affecting health or 
safety of the occupants. 

(3) If the condition of the dwelling unit 
is hazardous to the health or safety of 
the Family, and the condition is not 
corrected within a reasonable time, the 
PHA shall offer the Family a decent, 
safe and sanitary alternative dwelling 
unit. 

(g) Family's right to use and 
occupancy. The lease shall provide that 
the Tenant shall have the right to 
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exclusive use and occupancy of the 
dwelling unit for residence by the 
Family. Such use shall include 
reasonable accommodation of the 
Family's guests or visitors and, with the 
consent of the PHA, may include care of 
foster children and live-in care of a 
member of the Family. 

(h) Obligations of the Family. The 
lease shall provide that the Family: 

(1) Shall use the dwelling unit solely 
for residence by the Family, and as the 
Family's principal place of residence; 

(2) Shall not sublease or assign the 
lease, or provide accommodations for 
boarders or lodgers; 

(3) Shall not use the dwelling unit for 
unlawful purposes, engage in or permit 
unlawful activities in the unit or project, 
or-make or permit noises or acts that 
will disturb the rights or comfort of other 
families; 

(4) Shall comply with HUD regulations 
and necessary and reasonable rules 
issued by the PHA; the regulations and 
rules shall be made available for 
inspection by the Family; 

(5) Shall comply with any State or 
local law which imposes obligations on 
a tenant in connection with the 
occupancy of a dwelling unit and 
surrounding premises; 

(6) Shall supply any certification, 
release, information or documentation 
as the PHA or HUD determine to be 
necessary, including submission of 
required evidence of citizenship or 
eligible alien status, and other 
submissions required by the PHA for an 
annual reexamination or interim 
reexamination of Family income and 
composition in accordance with HUD 
requirements. Family income and 
composition shall be reexamined at 
least annually; 

(7) Shall move from the dwelling unit 
if: 

(i) The PHA determines that the 
Family is residing in a larger or smaller 
unit than appropriate for the Family size 
and composition under the PHA unit 
size standards, or determines that the 
character of the unit is otherwise 
inappropriate for the family size and 
composition, or determines that the unit 
requires significant repairs, is scheduled 
for modernization, or is not in decent, 
safe and sanitary condition, and 

(ii) The PHA either (A) notifies the 
Tenant that a Public Housing dwelling 
unit (which shall be decent, safe and 
sanitary and of appropriate size under 
the PHA unit size standards) is 
available, or (B) issues the Family either 
a Certificate of Family Participation 
under the Section 8 Certificate Program 
(24 CFR Part 882, Subparts A and B), or 
a Voucher under the PHA’s Section 8 
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Voucher Program (U.S. Housing Act of 
1937, section 8{o))}, and the PHA 
determines that an acceptable unit is 
available for occupancy by the Family 
under the Certificate Program or the 
Voucher Program; 

(8) Shall not commit any fraud in 
connection with any Federal housing 
assistance program; and 

(9) Shall not occupy, or receive 
assistance for occupancy of, any other 
unit assisted under any Federal housing 
assistance program during the term of 
the lease. 

(i) Family maintenance. The lease 
may provide that the Family shall 
perform seasonal maintenance or other 
maintenance tasks, as specified in the 
lease, where performance of such tasks 
by tenants of dwelling units of a similar 
design and construction is customary; 
provided, that such provision is included 
in the lease in good faith and not for the 
purpose of evading the obligation of the 
PHA. The PHA shail exempt those 
members of the Family whom it 
determines to be unable to perform such 
tasks because of age or physical 
disability. 

(j) Inspections and entry. The lease 
shall state any requirements for pre- 
occupancy or pre-termination 
inspections by the PHA and the Family, 
and the circumstances under which the 
PHA may enter the premises during the 
Family's possession of the dwelling unit. 
The Family shall allow the PHA to enter 
the dwelling unit at reasonable times 
and after reasonable notice. 

(k) Notice procedures. (1) The PHA 
shall adopt a notice procedure which is 
consistent with State and local law, and 
which shall be incorporated into the 
lease. The notice procedure shall state 
how the PHA and Tenant are to give 
notice to each other concerning 
termination of the lease, and other 
matters under the lease. 

(2)(i) Notice of lease termination shall 
be in accordance with §966.22, and 
notice of proposed PHA adverse action 
shall be in accordance with § 966.31{c). 

(ii) A notice of lease termination, or a 
notice of proposed adverse action, shall 
be given: 

(A) By sending the notice by first class 
mail to the Tenant at the dwelling unit, 
or 

(B) By handing a copy of the notice to 
the Tenant or to any adult answering the 
door at the dwelling unit, or 

(C) By other means which the PHA 
determines to be reasonably likely to 
give the Tenant actual notice. 

(iii) If a notice of lease termination, or 
a notice of proposed adverse action is 
sent by mail, the notice is deemed given: 

(A) Five days after mailing, or 


(B) When sent return receipt 
requested, the date of actual receipt as 
stated on the return receipt. 

(l) Termination of Tenancy and 
Eviction. The lease shall contain the 
requirements for termination of tenancy 
and eviction under Subpart C of this 
Part. 

(m) Offer of Lease by PHA. (1) During 
the lease term, the PHA may offer the 
Tenant a new lease, or revision of the 
lease. The PHA shall give the Tenant 
written notice of the offer at least 30 
days before the proposed effective date 
of the new lease or revision. 

(2) At least 30 days before the end of 
the lease term, the PHA shall give 
written notice to the Family containing 
either: 

(i) The offer of a new lease or 
extension of the lease, or 

(ii) Notice that the PHA has decided 
not to renew the lease, including a 
statement of the grounds, in accordance 
with § 966.21, for not renewing the lease. 

(3) The Tenant and Family shall not 
be bound by a new lease or revision 
under paragraph (m)(1), or by a new 
lease or lease extension under 
paragraph (m)(2)(i), unless the PHA’s 
offer of the lease, lease revision or lease 
extension is accepted on behalf of the 
Family. However, failure to timely 
accept the PHA's offer shall be 
considered “other good cause” for 
termination of tenancy under 
§ 966.21(b). 


§ 966.11 Prohibited lease provisions. 

The following types of lease 
provisions shall not be included in the 
lease: 

(a) Confession of judgment. 
Agreement by the Tenant to be sued, to 
admit guilt, or to a judgment in favor of 
the PHA, in a court proceeding against 
the Tenant in connection with the lease. 

(b) Treatment of Family property. 
Agreement by the Tenant that the PHA 
may take or hold Family property, or 
may sell Family property, without notice 
to the Tenant and a court decision on 
the rights of the parties. 

(c) Excusing PHA from responsibility. 
Agreement by the Tenant not to hold the 
PHA or the PHA’s agents responsible for 
any action or failure to act, whether 
intentional or negligent. 

(d) Waiver of notice. Agreement by 
the Tenant that the PHA does not need 
to give notice of a court proceeding 
against the Tenant in connection with 
the lease, or does not need to give any 
notice required under this Part. 

(e) Waiver of court proceeding for 
eviction. Agreement by the Tenant that 
the PHA may evict the Family (1) 
without instituting a civil court 
proceeding in which the Family has the 
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opportunity to present a defense, or (2) 
before a decision by the court on the 
rights of the parties. 

{f) Waiver of jury trial. Agreement by 
the Tenant to waive the right to a trial 
by jury. 

(g) Waiver of appeal. Agreement by 
the Tenant to waive the right to appeal, 
or to otherwise challenge in court, a 
court decision in connection with the 
lease. 

(h) Tenant chargeable with legal costs 
regardless of outcome. Agreement by 
the Tenant to pay lawyer's fees or other 
legal costs even if the Tenant wins in a 
court proceeding by the PHA against the 
Tenant. However, the Tenant may be 
obligated to pay such costs if the Tenant 
loses. 


§ 966.12 Applicability of lease 
requirements. 


The requirements of Subpart B shall 
be applicable to any lease executed by a 
Tenant after [the effective date of this 
rule], including the execution of a 
revision or extension after that date. 


Subpart C—Termination of Tenancy 
and Eviction 


§ 966.20 Purpose. 

This Subpart states the requirements 
for termination of tenancy and eviction. 
The lease shall contain the provisions 
required by this Subpart. 


§ 966.21 Termination of tenancy— 
grounds. 

The PHA shall not terminate the 
tenancy, and shall not evict the Family 
from the dwelling unit, except for one of 
the following grounds: 

(a) Serious or repeated violation of the 
lease. Failure of the Family to timely 
supply to the PHA any certification, 
release, information or documentation 
on Family income or composition 
(including required evidence or 
citizenship or eligible alien status) is a 
serious violation of the lease. 
Nonpayment of Tenant Rent or of any 
other charges under the lease (including 
any portion of such amounts) beyond 
any grace period permitted by the lease 
or by State or local law is a serious 
violation of the lease. 

(b) Other good cause. 


§ 966.22 Lease termination—notice 
required. 

(a) Notice period. -The PHA shall give 
the Tenant adequate written notice of a 
termination of the lease. The notice shall 
state when the lease will terminate. If 
the date of lease termination is not 
known, the notice may specify the event 
by which the lease terminates under 
local procedures. The period from the 
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date the notice is given to the date of 
lease termination may not be less than: 

(1) A reasonable time, but not to 
exceed thirty days, when the health or 
safety of other Families or of PHA 
employees is threatened. 

(2) Fourteen days for nonpayment of 
rent. 

(3) 30 days in any other case. 

(b) Contents of notice. The notice of 
lease termination shall: 

(1) Contain a specific statement of the 
reasons for lease termination. 

(2) State that the PHA may only evict 
the Family from the dwelling unit (i) 
through a civil proceeding in which the 
Family has the opportunity to present a 
defense, and {ii) after a decision by the 
court on the rights of the parties. 

(c) Notice procedures; relation to 
other notices. 

(1) Notice of lease termination shall 
be given to the Tenant in accordance 
with the PHA’s notice procedures under 
§ 966.10(k)(2). 

(2) A notice to vacate or other notice 
under State or local law may be 
combined with, and may run 
concurrently with, the notice required 
under this section. However, the lease 
shall in no event terminate before 
expiration of the notice period under 
paragraph (a) of this section. For 
provisions on the relation between a 
notice of lease termination and a notice 
of proposed adverse action see 
§ 966.31(d)(1). 


§ 966.23 Eviction. 

The PHA may only evict the Family 
from the dwelling unit: 

(a) Through a civil court proceeding in 
which the Family has the opportunity to 
present a defense, and 

(b) After a decision by the court on 
the rights of the parties. 


Subpart D—Administrative Grievance 


(a) Purpose. Section 6(k) of the U.S. 
Housing Act of 1937 (as amended by 
section 204 of the Housing and Urban 
Rural Recovery Act of 1983, Pub. L. 98- 
181, November 30, 1983) provides that 
HUD shall by regulation require that a 
PHA establish and implement an 
administrative grievance procedure 
concerning any proposed adverse PHA 
action. Subpart D implements this 
statutory requirement. 

(b) Coverage of grievance procedure. 
The PHA shall establish and implement 
an administrative grievance procedure 
for Families residing in public housing to 
review proposed PHA adverse action as 
described in § 966.31(b). 


(c) Adoption of procedure. The PHA 
shall adopt a written administrative 
grievance procedure in accordance with 
this Subpart. If a PHA decides to 
exclude (under Subpart E) grievances. 
concerning eviction or termination of 
tenancy from the PHA's administrative 
grievance procedures, the administrative 
grievance procedure shall incorporate 
provision for such exclusion. The 
administrative grievance procedure 
shall be made available for inspection 
by any Family. 

(d) Information for Family. The PHA 
shall provide each Family in the PHA’s 
public housing program a general 
written description of the PHA’s 
administrative grievance procedure, 
including a description of the 
circumstances in which the PHA is 
required to provide the opportunity for 
an informal hearing, and of the 
procedures for requesting a hearing. 


§ 966.31 Grievance on proposed adverse 
action by PHA. 

(a) Purpose of informal hearing. (1) 
The grievance procedure shall provide 
the Family an opportunity for an 
informal hearing to review proposed 
PHA adverse action. The purpose of the 
informal hearing shall be to review 
whether the proposed adverse action by 
the PHA is in accordance with the lease, 
or with law, HUD regulations or PHA 
rules. 

(2) PHA action or non-action 
concerning general policy issues or class 
grievances (including determination of 
the PHA’s schedules of allowances for 
PHA-furnished utilities or of allowances 
for Tenant-purchased utilities) does not 
constitute adverse action by the PHA, 
and the PHA is not required to provide 
the opportunity for a hearing to consider 
such issues or grievances. 

(b) Meaning of proposed adverse 
action. (1) Proposed adverse action 
means any of the following proposed 
decisions by the PHA concerning an 
individual Family: 

(i) A proposed decision to terminate 
the tenancy, or to evict the Family from 
the dwelling unit. 

(ii) A proposed decision to require the 
Family to move from the dwelling unit 
(see § 966.10(h)(7)). 

(iii) A proposed decision determining 
(A) the amount of the Total Tenant 
Payment or Tenant Rent payable by the 
Family following PHA reexamination of 
Family income (see Part 913; see 
§§ 966.2 and 966.10(e)), (B) the amount 
of PHA charges in addition to Tenant 
Rent (see §§ 966.10(c) and 966.10(d)(1)), 
or (C) the amount owing to the PHA on 
account of Tenant Rent or PHA charges. 

(2) The PHA's administrative 
grievance procedure may provide that if 
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the PHA has given written notice to the 
Family of a proposed decision described 
in § 966.31(b)(1)(ii) or § 966.31(b)(1)(iii) 
(A), (B), or (C), the PHA’s administrative 
grievance procedure may specify a 
deadline, following the PHA notice, by 
which the Family must submit a request 
for modification of the PHA’s proposed 
decision. The request for modification 
shall be submitted in the form and 
manner prescribed by the PHA in the 
PHA’s administrative grievance 
procedure. If the Family does not submit 
a request for modification of the 
proposed decision by the PHA’s 
deadline, the PHA is not required to 
provide the opportunity for a grievance 
hearing on the proposed decision. 

(c) Notice of proposed adverse action. 
The PHA shall give the Family written 
notice of a proposed adverse action. The 
notice shall: 

(1) Contain a specific statement of the 
grounds for the proposed adverse action. 

(2) Advise the Family of the 
opportunity for a hearing under the 
PHA’s administrative grievance 
procedure. 

(3) State how the Family can request a 
hearing, and the time by which the 
request must be made. 

(d) When notice is given.—{1) 
Termination of tenancy. {i) For a 
proposed decision by the PHA to 
terminate the lease, the notice of 
proposed adverse action shall be given 
before, or shall be combined with, the 
notice of lease termination under 
§ 966.22. Upon a timely request by the 
Family, the Family shall be given the 
opportunity for a hearing before 
expiration of the applicable notice 
period under § 966.22(a). 

(ii) For a proposed PHA decision not 
to renew the lease at the end of the 
lease term, the notice of proposed 
adverse action shall be given in 
accordance with § 966.10(m)(2) and the 
requirements of this section. 

(iii) Where the Family makes a timely 
request for a hearing on a proposed 
decision to terminate the tenancy or to 
evict the Family: 

(A) The Family shall not be evicted 
from the dwelling unit before completion 
of the PHA grievance hearing, and 

(B) For a proposed termination of the 
lease by the PHA, or a proposed PHA 
decision not to renew the lease at the 
end of the lease term, the lease shall not 
terminate before completion of the PHA 
grievance hearing. 

(iv) The requirement to give notice of 
a proposed adverse action under 
§ 966.31(c), and the requirement to 
provide the opportunity for a hearing on 
such action, is not applicable toa — 
termination of tenancy or eviction where 
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the PHA has elected, under Subpart E of 
this Part, to exclude grievances 
concerning such termination of tenancy 
or eviction from the PHA’s 
administrative grievance procedure. 

(2) Requiring Family to move. For a 
proposed decision to require the Family 
to move from the dwelling unit, the 
Family may not be required to move 
until the PHA has given the Family 
notice of proposed adverse action. 
Where the Family makes a timely 
request for a hearing on the proposed 
decision, the Family may not be 
required to move before completion of 
the PHA grievance hearing. 

(3) Rent or PHA charges. For a 
proposed decision described in 
§ 966.31(b)(1)(iii) (A), (B), or (C) 
(concerning the amount of rent or PHA 
charges), the notice of adverse action 
shall be given when the PHA denies a 
request for modification of the PHA’s 
proposed decision. 

(e) Payment of rent as condition for 
hearing. The PHA is not required to 
provide the opportunity for a grievance 
hearing on a proposed adverse action 
(as described in § 966.31(b)(1)(iii)) 
concerning a request by the Family for 
modification of the PHA’s proposed 
decision determining Total Tenant 
Payment or Tenant Rent at 
reexamination, or of the amount owing 
on account of Tenant Rent, unless the 
Family has paid the PHA the full 
amount, as determined by the PHA, of 
the Tenant Rent due and payable by the 
Family, and continues to make such 
payments promptly until issuance of the 
decision by the hearing officer. Where 
the Family desires the opportunity for a 
hearing to challenge an increase in the 
Tenant Rent as determined by the PHA 
at reexamination, the amount of Tenant 
Rent the Family must pay the PHA shall 
be the amount of the Tenant Rent in 
effect before the increase. Where the 
Family desires the opportunity for a 
hearing to challenge the amount of a 
decrease in the Tenant Rent as 
determined by the PHA at 
reexamination, or to challenge a 
determination that Tenant Rent will not 
increase or decrease, the amount of 
Tenant Rent the Family must pay the 
PHA shall be the Tenant Rent as 
determined by the PHA at 
reexamination. 


§ 966.32 Hearing procedure. 

(a) Hearing officer. (1) A hearing 
under the PHA’s administrative 
grievance procedure shall be conducted 
by a person or persons (who may be an 
employee or officer of the PHA) 
designated by the PHA in the manner 
required under the PHA’s grievance 
procedure. 


(2) The hearing officer shall be 
someone other than the person who 
made or approved the decision for the 
proposed adverse action under review 
or a subordinate of such person. 

(b) Representation of Family. At its 
own expense, the Family may be 
represented at the hearing by a person 
of the Family's choice. 

(c) Authority of hearing officer. The 
hearing officer may regulate the conduct 
of the administrative grievance hearing 
in accordance with the PHA’s 
administrative grievance procedure. 

(d) Examination of relevant materials. 
The Family shall be given the 
opportunity to examine any relevant 
documents or records or regulations in 
the possession of the PHA. This 
opportunity shall be given at a time that 


‘ will give the family a reasonable 


opportunity to make use of the 
information in the grievance proceeding. 

(e) Evidence. The PHA and the Family 
shall be given the opportunity to present 
evidence, and may question any 
witnesses. The Family may have others 
make statements on behalf of the 
Family. Evidence may be considered 
without regard to admissibility under 
the rules of evidence applicable in 
judicial proceedings. 

(f) Expeditious hearing. In all cases 
where a hearing is required under this 
Subpart, the PHA shall proceed with the 
hearing in a reasonably expeditious 
manner and in accordance with the 
PHA’s administrative grievance 
procedure. 


§ 966.33 Hearing decision. 


(a) The hearing officer shall issue a 
written decision which states the basic 
reasons for the decision. Factual 
determinations concerning the 
individual circumstances of the Family 
shall be based on evidence presented at 
the hearing. A copy of the hearing 
decision shall be furnished promptly to 
the Family. 

(b) The PHA is not bound by a hearing 
decision if: 

(1) The decision concerns a matter for 
which an administrative grievance 
hearing is not required under this 
Subpart (see § 966.30(b) for required 
coverage) or otherwise in excess of the 
authority of the hearing officer, or 

(2) The decision is contrary to HUD 
regulations or requirements, or 
otherwise contrary to Federal, State or 
local law. 

If the PHA determines that it is not 
bound, the PHA shall promptly notify 
the Family of the determination, and of 
the reasons for the determination. 
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§ 966.34 Special provisions for Turnkey Il! 
and Mutual Help Projects. 

Pursuant to § 966.1(b), public housing 
administrative grievance procedures (24 
CFR Part 966, Subparts D and E) are 
applicable to the Turnkey III Program 
and the Mutual Help Program. However, 
the following modifications shall be 
applicable for these programs, and shall 
be reflected in the administrative 
grievance procedure adopted by the 
PHA in accordance with § 966.30: 

(a) § 966.31(b) (meaning of proposed 
adverse action) shall not be applicable 
for these programs. For provisions 
stating cases which constitute proposed 
adverse action in the Turnkey III 
Program, see § 904.107(p)(2), and in the 
Mutual Help Program, see 
§ 905.424(g)(2). 

(b)(1) In the Turnkey III Program, 

§ 966.31 (c) and (d) (notice of proposed 
adverse action) shall not be applicable 
for the following types of proposed 
adverse action: 

(i) A PHA decision that the 
homebuyer has lost homeownership 
potential and should be transferred to a 
rental unit. (The notice under 
§ 904.107(0)(2) provides notice of such 
proposed adverse action.) 

(ii) A PHA decision to terminate the 
Homebuyers Ownership Opportunity 
Agreement. (The notice under 
§ 904.107(m)(2) provides notice of such 
proposed adverse action.) 

(2) In the Mutual Help Program, 

§ 966.31 (c) and (d) (notice of proposed 
adverse action) shall not be applicable 
to an IHA decision to terminate the 
MHO Agreement. (The notice under 

§ 905.424(b) provides notice of such 
proposed adverse action.) 


§ 966.35 Additional grievance procedures. 


Informal PHA administrative 
grievance hearings to review proposed 
PHA adverse action are required under 
this Subpart (see § 966.30(b)). At their 
discretion, PHAs may provide 
additional means for Family opportunity 
to comment upon, or for Family 
opportunity to request PHA 
consideration of, any matter pertaining 
to the Family’s occupancy or the 
Family’s rights or obligations. The 
discretionary PHA procedures may be 
designed for the purpose of affording an 
opportunity for informal clarification 
and resolution of disputes or potential 
disputes. The PHA may elect to make 
the administrative grievance procedure 
adopted by the PHA under § 966.30(c), 
and the hearing procedures stated in 
§ 966.32, applicable to such additional 
discretionary procedures adopted by the 
PHA. 





Subpart E—Exciuding Grievance on 
Eviction or Termination of Tenancy 
From Administrative Grievance 
Procedure 


§966.40 Purpose. 

The purpose of this Subpart E is to 
implement the statutory authority for a 
PHA to exclude grievances concerning 
termination of tenancy or eviction from 
the PHA’s administrative grievance 
procedure if HUD determines that 
applicable law requires that a tenant 
must be given the opportunity for a 
hearing in court which provides the 
basic elements of due process (section 
6(k) of the United States Housing Act of 
1937, as added by section 204 of the 
Housing and Urban Rural Recovery Act 
of 1983, Pub. L. 98-181). This Subpart 
establishes a procedure for the HUD 
determination whether State and local 
law requires a hearing which provides 
the basic elements of due process. 


§ 966.41 Procedure for HUD 
determination. 


(a) Exclusion from Grievance 
Procedure. (1) A PHA may exclude 
grievances concerning eviction or 
termination of tenancy from the PHA 
administrative grievance procedure 
under Subpart D if: 

(i) HUD has issued a determination 
(“determination of recognition”) (under 
§ 966.41(b)) that specified procedures for 
judicial eviction under State and local 
law require that before eviction from the 
dwelling unit a tenant must be given the 
opportunity for a hearing in court which 
provides the basic elements of due 
process (as defined at § 966,2), and 

(ii) HUD has also issued an 
authorization (under § 966.41(c)) for the 
PHA to exclude the grievance from the 
PHA administrative grievance 
procedure (“authorization to exclude”). 

(2) The PHA’s decision to exclude 
grievances concerning eviction or 
termination of tenancy from the PHA's 
administrative grievance procedure 
adopted by the PHA under Subpart D 
shall be stated in the grievance 
procedure. 

(b) Procedure for HUD Determination 
of Recognition. (1) In making a 
determination of recognition, HUD may 
use all available relevant information on 
legal requirements governing procedures 
for judicial eviction under State and 
local law, including (without limitation) 
the text of State or local laws and 
ordinances, State or local regulations, 
court rules and court decisions or 
opinions of a State attorney general. 
Anyone may submit at any time 
information relevant to a determination 
of recognition. 


(2) A determination of recognition 
may be made by HUD with or without a 
prior request by a PHA for authorization 
to exclude. A determination of 
recognition may be made for an area by 
HUD whether or not there is a request 
for such recognition by a PHA or PHAs 
whose jurisdiction includes such area. 

(3) A determination of recognition 
may be made by HUD for all or any part 
of a State, as necessary to reflect 
differences in applicable law affecting 
procedures for termination of tenancy or 
eviction in different areas. A 
determination of recognition shall 
specify the procedures for judicial 
eviction which are the subject of the 
determination, and the geographic areas 
covered by the determination. 

(4)(i) Before issuing a determination of 
recognition, HUD shall publish a notice 
in the Federal Register that HUD is 
considering whether to issue a 
determination that specified procedures 
for eviction under State and local law 
require that a court provide the basic 
elements of due process before eviction. 

(ii) The notice shall specify the 
procedures for judicial eviction which 
will be the subject of the determination, 
and shall state the geographical areas 
which may be covered by the HUD 
determination under consideration. 

(iii) The notice shall invite public 
comments on a proposed determination 
of recognition during a period of at least 
60 calendar days after publication of the 
notice in the Federal Register. Duplicate 
copies of each public comment must be 
sent by the commenter to the HUD Rules 
Docket Clerk, and to the HUD Field 
Office with jurisdiction over the area 
affected by the proposed determination. 

(5) If HUD issues a determination of 
recognition, HUD shall inform all PHAs 
operating in the area affected by the 
determination (including, but not 
limited, to any PHA which has 
requested an authorization to exclude 
which is dependent upon such 
determination). 

(6) HUD may withdraw or modify a 
determination of recognition based on 
any available information See to 
such determination, including an 
changes in applicable State or loval law, 
or court decisions since the original 
determination of recognition. Prior to 
issuance of the withdrawal or 
modification, HUD shall publish a notice 
of a proposed withdrawal or 
modification in the Federal Register for 
public comment in accordance with 
paragraph (b)(4)(iii). 

(c) PHA Request for Authorization to 
Exclude. (1) A PHA which wants 
authorization to exclude grievances 
concerning termination of tenancy or 
eviction from the PHA’s administrative 
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grievance procedure shall submit a 
request for the authorization to the HUD 
Field Counsel for the jurisdiction. The 
PHA may request authorization for 
exclusion of all such grievances, or only 
for exclusion of specified types of 
grievances. 

(2)(i) The PHA request for 
authorization to exclude shall specify 
the procedures for judicial eviction 
which are to be used by the PHA (where 
the tenant is not given the opportunity 
for a grievance hearing in accordance 
with the PHA’s administrative grievance 
procedure). 

(ii) The PHA request for authorization 
to exclude may be based on a prior 
determination of recognition by HUD 
that the procedures to be used by the 
PHA provide the basic elements of due 
process before eviction. In such case, 
the PHA shall certify that the 
procedures for judicial eviction to be 
used by the PHA are the procedures 
covered by the prior determination of 
recognition. The PHA request shall also 
state any special legal circumstances 
(e.g., local ordinances or court 
procedures) affecting the use of such 
procedures in the PHA jurisdiction, and 
which may be relevant to the 
determination by HUD that such 
procedures provide the basic elements 
of due process before eviction. 

(iii) If the PHA request for 
authorization to exclude is not based on 
a prior determination of recognition by 
HUD that the procedures to be used by 
the PHA provide the basic elements of 
due process before eviction, the PHA 
request for authorization to exclude 
shall be accompanied by a statement of 
the eviction procedures to be used by 
the PHA (e.g., text of law and court 
rules), and by an analysis showing that 
the procedures require the basic 
elements of due process before eviction 
from the unit. 

(3) The PHA shall submit any 
information or opinions requested by the 
HUD Field Counsel for the purpose of 
the determination of recognition or for 
issuance of the authorization to exclude. 
HUD Field Counsel may advise PHAs of 
the format and content of any required 
submissions, either in advance of a 
specific PHA request for authorization 
to exclude, or in response to a specific 
PHA request. To avoid the necessity for 
duplicative submissions to HUD, PHAs 
may arrange for consolidated 
submissions of relevant materials 
affecting more than one PHA to the 
HUD Field Counsel. 

(4) A PHA shall give public notice of a 
request to HUD for authorization to 
exclude (i) by providing reasonably 
effective general notice of the request to 
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Families in the PHA’s public housing 
program by means as determined by the 
PHA (e.g., posting in project offices, 
notice to tenant organizations, or notice 
to individual families in the PHA’s 
public housing program), and (ii) by 
publication of notice in a newspaper or 
other medium of general circulation in 
the PHA jurisdiction. The notice shall 
state when the request to HUD for 
authorization to exclude will be made, 
and shall invite public comment on the 
request. Copies of the PHA request, and 
of all materials submitted to HUD by the 
PHA in support of the request, shall be 
made available by the PHA for public 
inspection by any person. Together with 
the request for authorization to exclude, 
the PHA shall certify to HUD that public 
notice has been given in accordance 
with this paragraph, and as to the date 
when such notice was completed. The 
PHA shall furnish to HUD copies of all 
written public comments on the PHA 
request which are received within 30 
calendar days after such date. 

(5) If a PHA requests HUD issuance of 
an authorization to exclude, and if the 
authorization to exclude is not based on 
a prior determination of recognition, 
HUD will publish a notice of the request 
in the Federal Register. The notice shall 
identify the requesting PHA. 

(6) Where a PHA request for 
authorization to exclude is based on a 
prior determination of recognition by 
HUD (that the procedures to be used by 
the PHA provide the basic elements of 
due process before eviction), and the 
PHA request is otherwise in accordance 
with all requirements of this paragraph 
(c), the PHA request for authorization to 
exclude on the basis of such prior 
determination is deemed granted unless 
HUD advises the PHA otherwise within 
60 calendar days after the request is 
submitted to HUD. 

(d) Annual Notice by HUD. HUD shall 
publish annually in the Federal Register 
a notice stating: 

(1) Procedures which HUD has 
determined provide the elements of due 
process before an eviction, and for 
which HUD has issued a determination 
of recognition. 

(2) Each PHA for which HUD has 
issued an authorization to exclude 
grievances concerning a termination of 
tenancy or eviction from the PHA 
administrative grievance process 
(including a statement of the procedures 
to be utilized by the PHA under such 
authorization). 

(3) Pending requests by PHAs for 
authorization to exclude such 
grievances. 

2. The title of Part 960 would be 
revised to read as follows: 


PART 960—INCOME LIMITS WITH 
RESPECT TO, ADMISSION TO, AND 
OCCUPANCY OF, LOWER-INCOME 
PUBLIC HOUSING OWNED BY PUBLIC 
HOUSING AGENCIES OR LEASED BY 
PUBLIC HOUSING AGENCIES FROM 
PRIVATE OWNERS 


3. The authority citation for 24 CFR 
Part 960 would continue to read as 
follows: 


Authority: Secs. 3, 5, 6, and 16 U.S. Housing 
Act of 1937, (42 U.S.C. 1437a, 1437c, 1437d, 
1437n); sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)). 


4. Section 960.207 would be revised to 
read as follows: 


§ 960.207 Notice and hearing for 
applicants. 

(a) Eligible applicant. When the PHA 
has determined that an applicant is 
eligible for admission, the applicant 
shall be notified of the approximate date 
of occupancy insofar as that date can be 
reasonably determined. 

(b) Ineligible applicant. (1) The PHA 
shall give an applicant for admission 
prompt written notice of a decision that 
the applicant is not eligible for 
admission for any reason. The notice 
shall inform the applicant of the basic 
reasons for the decision. The notice 
shall also state that the applicant may 
request an informal hearing on the 
decision, and shall describe how to 
obtain the informal hearing. 

(2) The PHA shall give the applicant 
an opportunity for an informal hearing 
on the decision, in accordance with 
procedures adopted by the PHA. The 
hearing shall be held within a 
reasonable time of the decision. The 
informal hearing shall be conducted by 
a person or persons (who may be an 
officer or employee of the PHA) 
designated by the PHA in accordance 
with the applicant hearing procedures 
adopted by the PHA. The hearing officer 
shall be someone other than the person 
who made the decision under review or 
a subordinate of such person. The 
applicant shall be given an opportunity 
to present written or oral objections to 
the PHA decision. The PHA shall 
promptly notify the applicant in writing 
of the final PHA decision after the 
informal hearing. The notice shall state 
the basic reasons for the decision. 


PART 913—DEFINITION OF INCOME, 
INCOME LIMITS, RENT AND 
REEXAMINATION OF FAMILY INCOME 
FOR THE PUBLIC HOUSING AND 
INDIAN HOUSING PROGRAMS 


5. The authority citation for Part 913 
continues to read as follows: 
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Authority: Secs. 3, 6, and 16, U.S. Housing 
Act of 1937, (42 U.S.C. 1437a, 1437d, and 
1437n); sec. 7(d), Department of Housing and 
Urban Development Act, (42 U.S.C. 3535(d)). 


6. The definition of “Total Tenant 
Payment” in § 913.102 would be revised 
to read as follows: 


§ 913.102 Definitions. 


* * * * * 


Total Tenant Payment. The monthly 
amount calculated under § 913.107. 
Total Tenant Payment does not include 
any PHA charges to Tenant in addition 
to Tenant Rent, including surcharges for 
excess consumption of PHA-furnished 
utilities or other PHA charges (see 
§ 966.10 (c) and (d)). 


* * * 


PART 904—LOW RENT HOUSING 
HOMEOWNERSHIP OPPORTUNITIES 


7. The authority citation for 24 CFR 
Part 904 would be revised to read as set 
forth below and any authority citation 
following any section in Part 904 would 
be removed: 

Authority: Secs. 2-7, 9-16, 19, U.S. Housing 
Act of 1937, (42 U.S.C. 1437-1437e, 1437g- 
1437n, 1437q); sec. 7(d), Department of 
Housing and Urban Development Act, (42 _ 
U.S.C. 3535(d)). 


8. In § 904.107, the section heading 
would be revised, paragraphs (m) and 
(o)(2) would be revised, and paragraph 
(p) would be added, to read as follows: 


§ 904.107 Responsibilities of homebuyer; 
administrative grievance hearing. 


* * * * * 


(m) Termination by LHA. (1) The LHA 
may terminate the Homebuyers 
Ownership Opportunity Agreement if 
there is any serious or repeated 
violation by the homebuyer of the 
homebuyer’s obligations under the 
Agreement. Failure to make the required 
monthly payment within ten days after 
its due date, or misrepresentation or 
withholding of information in applying 
for admission or in connection with any 
subsequent reexamination of income 
and family composition, constitutes a 
serious breach of the homebuyer’s 
obligations under the Agreement. The 
LHA may terminate the Agreement 30 
days after giving the homebuyer notice 
in accordance with paragraph (m)(2) of 
this section. 

(2) Notice of termination by the LHA 
shall be in writing. 

(i) The notice shall: (A) Contain a 
statement of the specific reasons for 
termination of the agreement, (B) advise 
the homebuyer of the opportunity for a 
hearing under the LHA’s administrative 
grievance procedure under Part 966, 
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Subpart D, (C) state that the family may 
be represented at the hearing by a 
person of the family’s choice, including a 
representative of the HBA, (D) state that 
the LHA will consult the HBA 
concerning the termination, {E) state 
how the family can request a hearing, 
and the time by which the request must 
be made, (F) state that unless the LHA 
rescinds or modifies the notice, the 
termination shall be effective at the end 
of the 30 day period. 

(ii) The provisions of paragraph 
(m)(2){i) are not applicable (and the 
LHA is not required to provide the 
opportunity for a grievance hearing 
under Part 966, Subpart D) where the 
LHA has elected, under Part 966, 
Subpart E to exclude grievances 
concerning eviction or termination of 
tenancy from the LHA’s administrative 
grievance procedure. In such case, 
notice of termination by the LHA shall 
be given in accordance with 
requirements of the Agreement. 


* * * + * 


2&2 > 


{o) 

(2)(i) The LHA shall give the 
homebuyer written notice of a proposed 
determination (after considering the 
views of the HBA) that the homebuyer 
has lost homeownership potential, and 
should be transferred to a suitable 
dwelling unit in an LHA rental project. 
The notice shall: (A) Give the 
homebuyer written notice of the LHA’s 
proposed determination of the loss of 
homeownership potential and of the 
offer of transfer to a rental unit, (B) state 
that the transfer shall occur as soon as a 
suitable rental unit is available for 
occupancy, but no earlier than 30 days 
from the date of the notice, (C) state that 
if the homebuyer refuses to move under 
such circumstances, the family may be 
required to move from the unit without 
further notice of termination of the 
Agreement, (D) advise the homebuyer of 
the opportunity for a hearing under the 
LHA’s administrative grievance 
procedure under Part 966, Subpart D 
regarding the proposed determination 
and offer of transfer, (E) advise the 
homebuyer that the family may be 
represented at the hearing by a person 
of the family’s choice, including a 
representative of the HBA, and that the 
LHA has consulted the HBA concerning 
the determination and offer of transfer, 
and (F) state how the family can request 
a hearing, and the time by which the 
request must be made. 

(ii) The provisions of paragraph 
(o)(2)(i) are not applicable {and the LHA 
is not required to provide the 
opportunity for a grievance hearing 
under Part 966, Subpart D) where the 
LHA has elected, under Part 966, 


Subpart E to exclude grievances 
concerning eviction or termination of 
tenancy from the LHA's administrative 
grievance procedure. In such case, 
notice of loss of homeownership 
potential and of the offer of transfer to a 
rental unit shall be given by the LHA in 
accordance with requirements of the 
Agreement. 

(p) Administrative grievance 
procedure. (1) Pursuant to § 966.1(b) and 
§ 966.34, public housing administrative 
grievance procedures (24 CFR Part 966, 
Subparts D and E, as modified in 
accordance with § 966.34) are applicable 
to the Turnkey III Program. 

(2) The following shall be considered 
proposed adverse actions by the LHA 
under 24 CFR Part 966: 

(i) A proposed decision to deny a 
written request by the homebuyer for 
modification of the required monthly 
payment, of the LHA’s determination of 
the amount owing on account of the 
required monthly payment, of charges 
by the LHA against the homebuyer’s 
EHPA or NRMR, or of the LHA’s 
proposed settlement at termination of 
the homeownership agreement or at 
purchase of the home by the homebuyer. 

(ii) A proposed decision that the 
homebuyer has lost homeownership 
potential and should be transferred to a 
rental unit (see § 904.107(0)(2)). 

(iii) A proposed decision to terminate 
the Homebuyers Ownership 
Opportunity Agreement, or to evict the 
family from the home. 


PART 905—INDIAN HOUSING 


9. The authority for 24 CFR Part 905 
would be revised to read as set forth 
below and any authority citation 
following any section in Part 905 would 
be removed: 

Authority: Secs. 3, 4, 5, 6, 9, 11, 12, and 16 
U.S. Housing Act of 1937 (42 U.S.C. 1437a, 
1437b, 1437c, 1437d, 1437g, 1437i, 1437j, and 
1437n; sec. 7(b) of the Indian Self- 
Determination and Education Assistance Act 
(25 U.S.C. 450e(b); sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). 


10. Section 905.303 would be revised 
to read as follows: 


§ 905.303 Tenant leases for rental 
projects. 

A written lease shall be entered into 
between the IHA and the tenant of a 
dwelling unit in an IHA Rental Project. 
The lease: 

(a) Shall obligate the IHA to maintain 
the project in a decent, safe and sanitary 
condition, 


Federal Register / Vol. 51, No. 141 / Wednesday, July 23, 1986 / Proposed Rules 


(b) Shall require the THA to give 
adequate written notice of termination 
of the lease in accordance with § 966.22, 

(c) Shall require that the IHA may not 
terminate the tenancy except for the 
grounds stated in § 966.21, and 

(d) Shall not include any of the types 
of lease provisions prohibited in 
§ 966.11. 

11. In § 905.424, the section heading 
would be revised, paragraphs (a) and (b) 
would be revised, paragraph (f)(3) would 
be revised, and a new paragraph (g) 
would be added, to read as follows: 


§ 905.424 Termination of MHO Agreement; 
administrative grievance procedure. 


(a) Termination upon breach. The IHA 
may terminate the MHO Agreement if 
there is any serious or repeated 
violation by the Homebuyer of the 
Homebuyer's obligations under the 
MHO Agreement. Misrepresentation or 
withholding of material information in 
applying for admission or in connection 
with any subsequent reexamination of 
income and family composition 
constitutes a serious breach of the 
Homebuyer's obligations under the 
MHO Agreement. “Termination” as 
used in the MHO Agreement does not 
include acquisition of ownership by the 
Homebuyer. 

(b) Notice of proposed termination of 
MHO Agreement by IHA. (1) Notice of a 
proposed termination of the MHO 
Agreement by the IHA shall be in 
writing. The notice shall: (i) Contain a 
specific statement of the reasons for 
termination of the MHO Agreement, (ii) 
advise the Homebuyer of the 
opportunity for a hearing under the 
IHA’s administrative grievance 
procedure under Part 966, Subpart D, 
(iii) advise the Homebuyer that the 
Homebuyer may be represented at the 
hearing by a person of the Homebuyer's 
choice, including a representative of the 
tribal government, (iv) state that the 
IHA will advise the tribal government 
concerning the termination, (v) state 
how the family can request a hearing, 
and the time by which the request must 
be made, (vi) state that if within 30 days 
after the date of receipt of the notice of 
termination the Homebuyer presents to 
the IHA evidence or assurances 
satisfactory to the IHA that Homebuyer 
will cure the breach and continue to 
carry out the obligations under the MHO 
Agreement, the IHA may rescind or 
extend the notice of termination, and 
(vii) state that unless there is such 
rescission or extension, the lease term 
and MHO Agreement shall terminate on 
the 30th day after the date of receipt of 
the notice of termination. 
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(2) The provisions of paragraph (b)(1) 
are not applicable (and the IHA is not 
required to provide the opportunity for a 
grievance hearing under Part 966, 
Subpart D) where the IHA has elected, 
under Part 966, Subpart E to exclude 
grievances concerning eviction or 
termination of tenancy from the IHA’s 
administrative grievance procedure. In 
such case, notice of termination by the 
THA shall be given in accordance with 
requirements of the MHO Agreement. 


* * * * * 


(f) 2.9 

(3) Compliance with the plan shall be 
checked by the IHA not later than 30 
days from the date thereof. If the 
Homebuyer refuses to agree to such a 
plan, or fails to comply with the Plan, 
the IHA shall issue a notice of 
termination of the MHO Agreement in 
accordance with paragraph (b) of this 
section, and shall proceed to evict the 
Homebuyer. The IHA may only evict the 
Homebuyer from the Home: (i) through a 


civil court proceeding in which the 
Homebuyer has the opportunity to 
present a defense, and (ii) after a 
decision by the court on the rights of the 
parties. 


* * * * * 


(g) Administrative grievance 
procedure. (1) Pursuant to § 966.1(b) and 
§ 966.34, public housing administrative 
grievance procedures (24 CFR Part 966, 
Subparts D and E, as modified in 
accordance with § 966.34) are applicable 
to the Mutual Help Program. 

(2) The following shall be considered 
proposed adverse actions by the IHA 
under 24 CFR Part 966: 

(i) A proposed decision to deny a 
written request for modification of the 
Homebuyer's MH Contribution credits. 

(ii) A proposed decision to deny a 
written request by the Homebuyer for 
modification of the Required Monthly 
Payment, of the IHA’s determination of 
the amount owing on account of the 
Required Monthly Payment, of charges 
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by the IHA against the Homebuyer's 
reserves and accounts under § 905.421, 
or of the IHA’s proposed settlement at 
termination of the MHO Agreement or 
at purchase of the Home by the 
Homebuyer. 

(iii) A proposed decision to terminate 
the Mutual Help and Occupancy 
Agreement, or to evict the family from 
the Home. 

(3) The IHA’s determination (under 
§ 905.419) of the Administration Charge 
for the IHA’s Mutual Help Program does 
not constitute adverse action by the 
IHA, and the IHA is not required to 
provide the opportunity for a hearing to 
consider such determination (see also 
§ 966.31(a)(2)). 

Dated: June 25, 1986. 

Samuel R. Pierce, Jr., 


Secretary of Housing and Urban 
Development. 


[FR Doc. 86-16501 Filed 7-22-86; 8:45 am] 
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